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Bright vs. Morefield. 

Jurisdiction of Justices of thie Peace in action of trespass for a di- 
rect injury to personal property. 

A Justice of the Peace has jurisdiction of an action of trespass 
brought to recover damages for an injury done against real or per- 
sonal estate where the damages arise from an immediate injury such 
as were recoverable in the common law action of trespass but a Justice 
has no Jurisdiction of an action where the damages to be recovered 
are consequential such as were recoverable in the common law action 
of trespass on the case. 

A Justice has Jurisdiction where his record discloses that "Plain- 
tiff's claim is for • • • • repairs being necessary by the col- 
lision of the defendant's car *• • • the defendant, himself, operat- 
ing his own car at the time of the collision — the fault for said col- 
lision being entirely that of the defendant, and the damage claimed 
above being entirely direct and, not In any way consequential," as tho 
action is for the recovery of damages arising by an actual and immed- 
iate injury done to plaintiff's personal property for which the plain- 
tiff might have sought redress at the common law by an action of 
trespass vi et armis, but not by an action of trespass on the case. 

In the Court of Common Pleas of Westmoreland Coun- 
ty. No. 688 May Term, 1919. Certiorari. 

John W. McFayden, for plaintiff in error. 
James B. Weaver, for defendant in error. 

McConnell, P. J.: The transcript shows that the action 
was commenced by **summons in trespass not exceeding 
$300.00.*' A judgment was rendered in favor of the plain- 
tiff for $63.70. The cause of action, as set out in the tran- 
script, is as follows: **PIaintiff*s claim is for $63.70 for re- 
pairs to plaintiff's automobile, as per bUl of Keystone Auto 
& Machine Co. Inc. hereto attached and made part of this de- 
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mand — said repairs being necessary by the collision of the de- 
fendant's car, bearing Penn*a. license No. 1 731 39, with plain- 
tiff's car, on the 6th day of February, 1919, at the intersec- 
tion of Chambers St. and Lloyd Ave. in the borough of La- 
trobe. Pa. — the defendant himself operating his own car, at 
the time of the collision — the fault for said collision being en- 
tirely that of Defendant, and the damage claimed above be- 
ing entirely direct and,' not in any way consequential.** 

In substance the errors assigned are ( 1 ) that the Justice 
had no jurisdiction. (2) That the transcript does not al- 
lege the making of any promise to pay for the repairs sued 
for. And (3) *The transcript shows upon its face that the 
damage for which claim is mzuie, and for which the judgment 
was awarded, is indirect and consequential.** 

That the jurisdiction of a justice is limited, and, there- 
fore, that the record should show his jurisdiction to render a 
judgment in the case exhibited in the transcript, as a proposi- 
tion that no one will deny. If the first and last assignments 
of error appear from the transcript exhibited to be correct, 
the judgment must, of necessity, be reversed. But are they 
correct? A record cannot be condemned merely because 
the suit is not based on a contract, for a justice does have 
jurisdiction in some forms of trespass. **The justices of the 
several counties of this commonwealth and the aldermen of 
the city of Philadelphia shall have jurisdiction of actions of 
trover and conversion and of actions of trespass brought for 
the recovery of damages for injury done or committed on 
real and personal estate, in all cases where the value of the 
property claimed, or the damages alleged to have been sus- 
tained shall not exceed one hundred dollars.*' Section 1 Act 
22 March. 1814, 6 Sm. 182, 2 Purd. Dig. pages 2155 and 
2156. 

Therefore, in some forms of trespass, justices are given 
by law jurisdiction. Under the above quoted provisions of 
the Act, for more than a century, it has been held that a 
plaintiff may sue before a justice for damages arising immed- 
iately from a trespass, and which would be recoverable in the 
common-law action of trespass vi et armis, and not such as 
are consequential, and which would be recoverable, if at all, 
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only in an action of trespciss on the case. **A justice of the 
peace has juriscliction of actions of trespass for the recovery 
of damages for injury done or committed on real and personal 
estate. The damages for which plaintiff may sue before a 
justice in this form of action are such as arise where injury is 
immediate, and would be recoverable in the common-law 
action of trespass, and not such as are consequential, and 
would be recoverable, if at all, only in an action of trespass 
on the case/* Gingrich v Sheaffer, 16 Sup., 299. 

In the case of Connellsville Grocery Company, vs. 
Springer, 1 Justice's Law Reporter, page 45, (page — infra), 
we had occasion to examine the doctrine of the cases on this 
subject, and do not now deem it necessary to here repeat what 
was there said, at least in any greatdetail. Suffice it to say, 
sjay, that it was there held, that **A justice has jurisdiction 
where his record discloses that 'plaintiff brings suit against de- 
fendant for driving his horse and carriage into the buggy of 
the plaintiff*, as the defendant is charged with doing an im- 
mediate damage to personal property, and the common law 
action of trespass vi et armis would be the appropriate form 
of action through which to obtain a remedy.'* 

Trespass against property, in common parlance, means 
an act by which immediate injury is done to the property, 
and this is the sense in which the legislature use rt.** Marstell- 
er V Trimbley, 6 Binney, 33. 

If the plaintiff had stated his case before the justice to be 
based on defendant's * 'negligence,** that would show a case 
wherein the justice had no jurisdiction, inasmuch as that 
would exhibit a case wherein the damages were consequent- 
ial, and, therefore, to be recoverable only in an action of 
trespass on the case, whereof the statute gives a justice no 
jurisdiction whatever. Ripple v Keast, 5 DisL 3 1 ; Thirlow 
V Traction Co., 4 Dist. 83. 

In Greasly v. Wright, 2 Kulp, 415, Judge Rice points 
out the case wherein a justice has been given jurisdiction in 
actions of trespass, and also the cases of trespass wherein 
he has not been given jurisdiction. 

In a certiorari the question of jurisdiction is determin- 
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able solely from what appears in the transcript, if any ap- 
peal had been taken and, from the evidence adduced at a 
trial in court* it was made manifest that the case was really 
predicated on negligencey the plaintiff therein could not re- 
coyer, for the appeal would bring into court only such juris- 
diction over the' case as the justice had, by law, been invest- 
ed with, and the justice had not been invested with jurisdic- 
tion over a suit for the recovery of consequential damage. 

But, in this case, we do not inspect the evidence, but 
only the form of the record, and, according to vdiat is there- 
in found, this suit was only prosecuted before the justice for 
the recov^sry of damages arising by an actual and immediate 
injury done to plaintiff's personal property, for which plain- 
tiff might have sought redress, at the common-law, by an ac- 
tion of trespass vi et armis, but not by an action of trespass 
on the case. From what appears in the transcript, it is made 
manifest that the justice had jurisdiction, and, therefore, the 
assignments of error are all overruled and the proceedings 
of the justice are affirmed. 



ConneUsville Grocery Co. v. Springer. 

Jurisdiction of Justice of tlie Peace. — Trespass vi et armis — Conse- 
sequential damages. 

A Justice of the peace has jurisdiction of an action of trespass 
brougrht for the recovery of damages for an injury done or committed 
agrainst real or personal estate when the damages arise by an im- 
mediate injury; such as would be recoverable in the common law ac- 
tion of trespass vl et armis and not such damages as are consequential 
only in an action of trespass on the case. 

A justice has jurisdiction where his record discloses that "plaintiff 
brings suit against defendant for driving his horse and carriage into 
the buggy of the plaintiff, . . "as the defendant is charged 

with doing an immediate damage to personal property, for which the 
common law action of trespass vi et afrmis would be the proper form 
of action. 

In the Court of Common Pleas of Westmoreland coun- 
ty. Certiorari. No. 247 November Term, 1901. 

Williams, Sloan 6c Griffith, for Plaintiff in error. 
W. S. Byers, for Defendant in error. 

McConnell, J.: The Act of March 1, 1799, 3 Smith 
Laws 354, provided **for the recovery of damages for any 
trespass* wrong or injury done or committed against the real 
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ir p«i*#M} M^ d^ ll^ prlatiitiff/* Thit Act #aii ecm- 
itnied Mtt Id '"give juifadictioh to Jwslioes of tHe P««e« lise^t 
iK i Mtt wkevcf AiBtay^ anses bjr ttA nctaal and i t m iitfed k i i e 
Hi^vt d^n« to reitt or pdratei*! proporlj/* k wm irol iMmt 
to include injuries arising without any act opertftiirs imnMld- 
iately on the body of the property* There are expressions 
^tf^ f€$pecting itiii e^imafrng me damages, by view or other- 
^Hsef Whitfi teeAi to supj^bae fhat it must be a damage which 
JSiis^ ti€ jucfged o^ ^y inflection. Trespass against prop- 
effy in domnion parlance, meaili an act, f>y which immediate 
hHjury is don^ io the property, and this is the sense in wdich 
tti6 r^giiteture use it/' Titgham C. j., in Marsteffer v. 
Tririifefy, 6 fein. ^3. 

Tlf# Aet ol 21iid. Marc^, f 0K 6 Smhb )82, pnroviAed 
that "ike JvMitee of ike Peac^ 6f Ae s^^id Coatttkt of ttiis 
CioiBnioifiHtatflli siUilf Innre ittn^chctiivii of actions of irinrer 
and eoAversioit, aild of ac tion s of tre^^tas b^oi^t for ttie 
recovery M cndnagetf for in/iiiy done or coiinuitt^u oif teal 
wno peisoiiflv 6fl(afe in an cIumls vtbeie tne YdnM ot tno prop- 
erty ckttnaedl, of Ae ditmilg es aHegod to htirt^ beto Wii fahle d, 
Atf) not eseted oM bmdfcd doHtfrs^" By the Act 7 Jifly, 
'79« Ibk juf ii Jieltou wa* etutnd^d U> 1360. This Aet Was 
^o uwt rt d itt tka Mtte way mt the Act of 1 799, JiiB<ieet hive 
n& lofisrifetfotfff fav cities of C 4j r i i s e <m 0i nia t dt li uida€$ . Ffarrijai v. 
MeGat, K At. 152. In nhegHg^^e cases Ae injury it c6n- 
Mftt^Htia}. 'The fict tliAt the dafikages cansdd were die re- 
iOTt #1 .tne fien^lgeiiee or tsie defendafii fliows Aein nr tnetr 
refy nSfare to IniiVe beetf conse^uentia).*' Tbtfow^ v. PRila. 
C4.. 4 Diet. #3. A Jhiitiee wooM have joriMKctSon erf an ac- 
f»m Hi U^iitM vt ti ttttoH hit not of an actioir 6f trespass 
otfdifeese. 

We must therefore look into the record to see wfiether 
the case therein set up is ^n actioln of trespass vi et ari^is or 
an action o/ trespass on the case. In th^ case last cited, the 
record showed the following cause of action: **Ptaihtiff 
sworn, claims of $1 K75 damages for injury to personal prop- 
erty, to wit I 6ne wagon, caused hy striking the saic^ wagon 
On the public highway, to wit: Ridge Avenu^, in the Ci<y of 
Philadeipkia, by a troB^ car operated by the defendant and 
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under their control upon July 21. A. D. 1894. owing to the 
negligence of the defendant." This was held by Judge 
Biddle to be a suit of trespass on the case for consequential 
and unliquidated damages and that therefore the Justice had 
no jurisdiction. 

In the case of Grosley v. Wright. 2 Kulp. 415. the plain- 
tiff's claim is this stated: "Plaintiff sworn, presents, bill 
amount paid Charles Smith damage for repairing buggy that 
defendant broke by running into it. on or about the I 7th of 
January, 1681. $2.65; also claimed $2.50 for loss of buggy 
while awaiting repairs, and trouble; total amount of dam- 
ages, $5.15." Judge Rice says in his opinion in the case: 
"It is the nature of the plaintiff's demand, and not merely 
the form of action in which the summon issues, which gives 
the Justice jurisdiction, and it is from the statement of the 
plaintiff's demand we must determine the question of his 
jurisdiction.A Justice has jurisdiction of actions of trespass 
brought for the recovery of damages for injury done or com- 
mitted on real and personal estate. It has been many times 
decided that the damages for which a plaintiff may sue in 
this form of action arc such as arise where the injury is im- 
mediate, and would be recoverable in the Common Law ac- 
tion of trespass vi et armis. and not such as are consequent- 
ial, and would be recoverable, if at all. only in an action of 
trespass on the case. Where the plaintiff has an election of 
actions, and chooses to proceed for the recovery of conse- 
quential damages, rather than for those arising immediately 
from the injury, it is equally clear that his remedy is in the 
Common Pleas, and not before a Justice of the Peace. These 
principles, we think, too well decided to need the citation of 
authorities in their support. And here lies the error in this 
case. The demand of *two dollars and fifty cents for loss of 
tuggy while awaiting repairs and trouble.' is clearly for con- 
sequential damages, which could not be recovered in an ac- 
tion of trespass, and. if at all. only in an action of trespass on 
the case, and therefore was not within the jurisdiction of the 
Justice. Neither cbijld it be brought within his jurisdiction 
by writing it with a demand of wiiich he could take cogniz- 
ance. We have no power to divide the judgment, and to 
affirm that part of it which is^ well founded, and therefore on 
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account of the error stated the whole proceedings must be set 
aside.** 

In both these cases the proceedings were set aside be- 
cause the cause of action was for consequential damages^ In 
the first case the cause was wholly of that nature — ^in the lat- 
ter it was partisdly so. With these cases as illustrations, let 
us look at the cause of action shown on the Justice's record 
in this case: * Plaintiff brings suit against defendant for 
driving his horse and carriage into the buggy of the plsuntiff on 
the public road in East Huntingdon Township, Westmoreland 
County, Pa. Claim of plaintiff $3.00 damages.** 

This is substantially the language in which the plaintiff 
in the case of Grosley v. Wright states the first part of his 
claim. Judge Rice plainly indicates that that portion of the 
plaintiff*s claim is within the jurisdiction of the Justice. He 
says **except in one particular this record is without error.** 
The erroneous part of the record related only to the part of 
the claim **for loss of buggy awaiting repairs and trouble.** 
No part of the record before us correspondns to the erroneous 
part of that record — but all of this record is substantially the 
ssune as the part of the record that was there held to be 
good. It charges the defendant with doing an immediate 
damage to personal property, and the common law action of 
trespass vi et armis would be the appropriate form of action 
through which to obtain a remedy. Of this the Justice has 
jurisdiction. There is no claim here made for consequential 
injuries — nor is it alleged that the cause of the injury was the 
negligence of the defendant. 

Because the record on its face shows jurisdiction, the 
specification alleging to contrary is overruled. No other 
specifications was argued or pressed. No comment is need- 
ed with respect thereto. They are all overruled. 

The proceedings before the Justice are affirmed. 
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Dunlap vs. Brown. 
Tfil»iM IPf ■liwtiiiii mi wife's 
Q § ntp § tmi¥ Pf hBufcuBJ to t a j Ufj fci sni pui t af a dMrge^of 
infitfilily »f wife wiai ii fa «<i t . 

Wb^re in ^ ^oUo^ of irMj^MP ssim>8t itofeM^MU tor tlM alieBm- 
t|on of the aflTections of plaintifT* wif«, t)i6 plaiAti/f* i^ oC#re4 #Ji ^ 
WitBMM to support an allegation of Infidelity on the part of the yrite, 
iM^ h^9l»fM^ j|#^ wif# J»^iMr is full \it% and not divorced, upen otejee- 
tlon it was held: 

Vliat alttiousrh platntlfTs wife was not a party to the suit, and In 
t|^ ^mp, tM» >iu^ilM»l»4 would BAt IM tosUfyla« affalMt «is wife. yet. 
in the sense of the l^iw* he ivoWd k^e testifyii^gr a^f^ii^t \ut9f If ^p, fry 
his proferred testimony, supported the charge made In the statement 
MSftlMK th|» detiodaat, liis wife would be partieeps crim|nis In the 
co^misslop of the allege^ acts of Illicit In^rtopurs^. Tl»e 9r^cHM Pf 
the law operates on witnesses, not soiely on parties to suits. 

In the CoMTt of Commoii Plen^ of WestmorolaQdl CoMiu 
ty. No. 342 November Term 191 9. Mptipn Xo uke off 
oon'suit. 

Philip K. ^M^r m4 Cujrti9 H Cr^gg^ ^or piaji^jf , 
Mp9rh#»4 4( Smi^ md H. Clc^r 3miiu^ for 4#fm4Aiit. 

McCommH, p. J. The iMng ^ecitilly nrged fai support 
of tkk mot ion, as being a concrete fact that wotdd legatty 
w arrant and reqnire the taking off the judgment of non-iniit 
k rtins expressed in the motion: 'The Court erred in re- 
fusing to admit the teirtlmony of the plaintiff, O. O- Dunlap, 
ai|d in deeiding that he waf incompetent as ^ witnefs/* 

Jh« detipff is »n wtion <4 treupMi i^gMiMt defradnAti 

for the alienation of the affections ol p)|Mlltiff*f Mfif e. AiflOBg 
other things, the statement of the ground of plaintiff*^ case, 
allies, — (ttnd plaintiff sought to sustain die averment, t>y the 
introduction of the rejected evidenpe, that — **heretofore, to 
wit, on the 4fh day of August, 1918> and, pn other d^ys and 
times within pne year pripr tp diat day ai^d the day pf ex- 
hibiting this bill, at Hempfield Township, in the County of 
Westmoreland, and State of Pennsylvania, wrongfully, wick- 
edly and unjustly debauched, and carnally knew the said Car- 
rie Dunlap, then and there and still being the wife of the 
said plaintiff, and thereby the affection of the said Carrie 
Dunlap for the plaintiff was, then and there, alienated and 
destroyed/' &c. &c. 
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At Chft time of th« trial, both plaintiff and his wife, Car- 
rie Pw i l a p , were in full life, and the marital reladon had nev- 
er Wen temunated by any decree of divorce, — ^although the 
p taiatiff had left the coounon habitation, leaving hie wife 
•titt there. The plaintiff offered himeelf as a general witness 
t0 sus t ain the basis of action laid in the statement, and, ob- 
ieetion to plaintiff's competency as a witness for that pur- 
pose, Jumng been made, the objection thereto was sustained 
by the court. Later, and after plaintiff had called and ol- 
aniined his other v^tnesses in support of his complaint, the 
pieiiitiff was again offered as a witness, which offer was made 
IB th# loOawing terms, and with the follomng result: 

**The counsel tor the plaintiff now proposes to call O. 
O. Dvnlap to the stand, for the purpose of showing by him 
ee a witaesB, that prior to the two months before August 
4<li, 1918, the relations between him and his wife, Carrie 
Dwriap, were of a pleasant character; that they had no dif- 
fer c nces , and that so far as he, the witness knew, his wife 
hmd great affection for him; that beginning shortly before 
the 4di of August, 1918, and immediately after August 4th, 
1918, this relationship changed, and that the relationship was 
broken up by reason of the entry of defendant into the 
kmne. Hiis, in connection with the testimony already of- 
iered in the case, for the purpose of showing that he was 
required and compelled to withdraw from his home and 
habitation, and was thus deprived of the love and affection 
of Ms wife and deprived of her services as his wife. 

Mr. Moorhead: Objected to. The statement of claim 
cSiavg^* ^c ^rife with infidelity, and the testimony already 
o#ered in evidence, vdiich this offer is intended to support, 
diarges the same thing, or is offered for that purpose with- 
OHI any question. The witness is, therefore, incompetent and 
the testimony cannot be admitted. 

By the Court: This is a suit for what, at the conunon 
law, was caHed loss of consortium. It is based on an allega- 
tion of infidelity on the part of the wife, and, therefore, the 
• bject ie n thi^ is made to the admission of the husband as a 
^Hlneis to ettaUish any part of the thing that is essential to 
a tee ov ei y is sustained. An exception may be noted.'* 
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Authorities need not be cited to show, that, at the com- 
mon law, a husband and wife could not be witnesses for, or 
against each other, and of course, if that rule no longer pre- 
vails, it is by reason of its abrogation or modification effected 
by some Act of Assembly. For many years before the en- 
actment of the present Evidence Act of 1887, it had been 
provided by statutes in Pennsylvania, that, in effect, husband 
and wife could be witnesses (or each other, but not against 
each other. 

The Evidence Act of 23rd May 1887, section 5, P. L. 
.138, later expressly provided, in clause C: **Nor shall hus- 
band and wife be competent, or permitted, to testify against 
each other, except** 6cc. 6c c. 

No exception expressed therein, or in any statute enact- 
ed since, has undertaken to give competency to them in any 
suit of this character, whether they were or were not both 
record-parties to the pending action, therefore, if the plain- 
tiff, within the sense of both the common and the statute 
law, would be testifying in this case against hu wife — had his 
testimony been received, — he would not be under that law, 
a competent witness. 

Although plaintiff* s wife was not a party to the suit, and, 
in that sense, the husband would not be testifying against his 
wife, yet, in the sense of the law, he would be testifying 
against her, if he, by his proffered testimony, supported the 
charge he makes in his statement against the defendant here- 
in for, to show that charge to be true, against the defendant, 
his wife must have been a particeps criminis in the com- 
mission of the alleged acts of illicit intercourse. The prin- 
ciple of both the common law and the statute law operates 
on vritnesses — not solely on parties to suits. "Fhey may or 
or may not be parties to the record in the pending litiga- 
tion. The principle of exclusion is founded on the policy of 
law intended to preserve the peace and harmony of the mar- 
tial relation, which is regarded as a matter of concern to 
the State, as well as to the parties. 

if one spouse, in any suit in which he is called as a 
witness, be allowed to impute, in his testimony, that spe- 
cified form of misconduct to the other spouse, that impu- 
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tation, when thus obtained, would destroy all martisd tran- 
quality, if, up to that time, their relations had been cordial, 
and, if, those relations had previously become strained, such 
testimony thus elicited would make reconciliation and a re- 
newal of harmonious domestic relations impossible — and this 
would be inimical to the welfare of the State at large, as 
the law conceives. 

Judge Thayer, in the case of Sahms v. Brown, 4 C. C, 
488, in holding a husband to be an incompetent witness in 
a suit of this same character, said, inter alia: '*lt is too clear 
for argument, that the accused wife has an immense and di^ 
rect interest in the result of the action. For, let the result of 
the action be what it may, no woman, with the least respect 
for herself, could ever again cohabit with a husband who 
had placed her in such a position.** 

In a suit of the same character as this one, Cornelius 
vs. Hambay, 150 Pa., 359, it was held by the Supreme Court, 
that the husband was not a competent witness — and that, up 
to that time — (July 13, 1892), — no statute had undertaken 
to make him competent. Justice Paxson, speaking for the 
Court, in the case, on page 364, said: '*The rule that hus- 
band and wife shall not testify against each other, extends, 
as before observed, to testimony by the one which tends to 
criminate the other, although not a party to the suit. The 
reason for it is the disturbance of the martial relations which 
would result from the admission of such testimony. This is 
the settled rule of the common law, and it has not been 
changed by any Act of Assembly, or by any decision in this 
State. We are of opinion, that it was error to permit th« 
husband to testify in this case. He was an incompetent wit- 
ness. The issue,and the only issue involved the adultery of 
his wife. It was not competent for him to forge a single 
link in the chain of circumstances pointing to his wife's crim- 
inal conduct, and upon any other subject his testimony would 
have been irrelevant." 

**On the trial of a man charged with adultery, the hus- 
band of the woman with whom the adultery is said to have 
been committed is not a competent witness for the prose- 
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cHtion.** Commonwealth vs. Gordon, 2 Brewster, 569. That 
was true before the Act of 1887, as well as since. 

Therefore, under the circumstances of this case, to have 
allowed the plaintiff to have testified in support of the chaifge 
that defendant had debauched and carnally known plaiht}/iF*s 
wife, and had thereby alienated her affections from ii€i Kus- 
band, the proposed witness, would have been to allow an 
incompetent witness to testify **against his wife" — within die 
true sense of the common and statute law, vdiich forbids his 
doing so. The statute says he shall **not be permitted'* to do 
so, thereby fortifying the doctrine of legal incompetency, by 
Istying a fecial mandate on the court, to see to the enforcement 
of the doctrine, whether objection was made or not. Th^ 
rule of exclusion is not designed for the benefit of the litigatt 
ing parties in a pending issue, or for the conservation of any 
personal rights which are merely of exclusive concern to 
themselves aloite, but it is founded on a rvle of pilbik policy, 
which looks to the welfare of the State, and seeks, fof the 
public good, to preserve and conserve martial harmohy* by 
forbidding one spouse, as a witness, to do that which, by 
legal presumption, would tend to endanger or denttoff it. 
At the common law, where the martial harrnony could not 
be endangered by the admission of the testimony of one 
spouse against the other — unless for some reason it was in- 
admissible — such testimony would be admissible, and it is 
also, of course, admissible in the special actions and forms 
of procedure wherein its admission is expressly provided for 
iA the various statutes relating to evidence. The pending 
kind of case, however, is not one that comes within. any com- 
vAdti law, or statutory exception to the general rule of p^lic 
poficy, that forbids one spouse to testify against the OflMt, — 
both spouses, at the time, being in full life, and undivoYCed. 
Where one spouse is dead, and the martial relation has been 
thus terminated, the admission of the testimony of the surviv- 
ing spouse caniiot, in all cases, be excluded on the gtdund 
of adverseness coming alone from the martial rekftidH^^for, 
in such a case, there no longer exists any martial relation, that 
would be in danger of being disturbed thereby, even though 
tkke testimony may be of a character adverse to what, if it 
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had been given in the lifetime of the now-deceased spouse, 
would have been held to be testimony **against** him by 
the other spouse, and, would, therefore, then have been held 
to be inadmissible. There may be other reasons, growing 
out of the coverture, that would legally exclude the testimony^ 
of the surviving ^ouse — as for example, that the thing pro- 
posed to be thus proven, would be a disclosure of confi- 
dential communications obtained exclusively in the privacy 
of the martial relation when no one else was present — but 
its mere adverseness, coming from parties to the former mar- 
tial relation, would not then, alone, warrant its exclusion. 
The death of one spouse may, therefore, render testimony 
by the survivor admissible, which, during the life of both, 
would have been inadmissible — and this for the reason that 
the domestic harmony to be preserved by the exclusion of 
the testimony during the existence of the martial relation, 
is not at all imperiled by its admission after that relation 
has ceased to exist. 

In discussing the provisions of the Act of 1891, P. L. 
287, and appljring it to the testimony of a surviving wife, 
Mr. Justice Green, in the case of Dumback vs. Bishop, 183 
Pa., at page 609, says this: 'The act is, of course, general, 
and applies to all persons, without any mention of persons 
affected by the martial relation. It may be concluded* that 
such persons might not be included within the capacitated 
provisions of the Act, if they were otherwise incapacitated 
by reason of the special relation. But, on that subject, the 
authorities are very clear, that the death of one of the par- 
ties having dissolved the relation, only confidential communi- 
cationsy passing between, the parties whQe die rdation con- 
tinued, are exclude. Ihe Act of 1887 relates only to living 
husbands and wives, and makes no provi^n in case of die 
death of either. The clauses b and c of the fifth section are 
the ones that apply to this relation. Clause c says nothing 
about it. Hence the general authorities applicable without 
any reference to the Act of 1887, are the ones that control 
the present question.** He then takes up the authorities held 
to be applicable without reference to the Act of 1887, and 
shows therefrom, that a widow may testify in support of a 
claim of another against her deceased husband's estate, al- 
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though she could not have done so in an issue against her 
living husband, if then called by the same creditor or liti- 
gant — because, in that case, she would have been testifying 
**against her husbsoid,** when the Act of 1887, applying 
to living husbands and wives, had expressly provided that 
husband and wife should not be competent or permitted to 
testify against each other. But when death had once dis- 
solved the marriage relation — a thing that the law, during 
their ^int lives, so sedulously sought to protect the harmony 
of that harmony, could not be any longer endangered by the 
adverseness involved in the surviving spouse's being a wit- 
ness, and she, therefore, was then competent to give such 
testimony — as long as, in doing so, she disclosed no * 'confi- 
dential communications*** — which communications, were not 
to be admissible in the evidence of any spouse, either while 
both lived, or after one of them had died. 

*nrhe competency of a husband and wife to testify ad- 
versely to each other, under the Act of May 23, 1887, P. L. 
158, applies only to them while their relationship continues, 
and does not apply to persons between whom the marriage 
state has ceased to exist.** Commonwealth vs. Leisy, 1 1 Dist. 
77. * 'After the close of the marriage relation, either party 
may testify to matters which took place during marriage, un- 
less such testimony involves the disclosure of matters ,of 
confidence.** Jones on Evidence, sec. 737, Cornell v. Van- 
artsdale, 4 Pa. 363. **The mere fact that Mrs. Stephens 
was called to testify against the interest of the estate of her 
deceased husband did not make her incompetent. She 
is competent to testify to facts which came to her knowledge 
otherwise than through the confidential relations existing be- 
tween her and her husband. Such were the facts here, and 
she was, therefore, competent.** Stephens v Cotterel, 99 Pa. 
188, Per Mercur, J. **The wife, after the death of the hus- 
band, is competent to prove facts coming to her knowledge 
from other sources, and not by means of her situation as a 
wife, notwithstanding they related to the transactions of her 
husband. She is a competent witness in a suit against her 
alone on a note signed by herself and her husband, to show 
that she was a mere surety on the note.** Strause v. Braun- 
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reuter, 4 Sup., 263. Hood v. Prudential Ins. Co., 22 Snp,^ 
244. But notwithstanding this exceptional limitation to the 
applicability of the rule that husband and wife may not be 
permitted to testify against each other, — the rule stands: 'The 
old rule which p? events husband and wife testifjring against 
each other, is not relaxed by either statute or decision.** Per 
Justice Dean in Johnstown vs. Watson, 157 Pa. at p. 456. 

Subject to the same limitations against disclosing confi- 
dential communications, after the martial relation has been 
dissolved by meanc of a decree of divorce, each of the 
parties to that foimer relation may, thereafter, testify to 
any relevant fact against the other, and, in so doing, although 
both are living, there is no violation of the rule that husband 
and wife are not permitted to testify "against each other;*' 
they then, no longer, sustain that relation of husband and 
wife to each other, and there then no longer exists the martial 
relation, for the protection of the harmony of which, the 
rule of exclusion originated, or is maintained. The reason 
of the rule having then passed away, the excluding policy 
of the law, also passes away, in consequence. *The tes- 
timony of a divorced wife is admissible in a suit against her 
former husband, unless her knowledge as to the facts, ir^ 
relation to which she testifies, was derived from confidential 
communications made to her by defendant during coverture, 
or from her domestic relations with him." Homan v. Ho- 
man, 12 W. N. C, 86. **When the marriage relation has 
been terminated by a divorce, the former h usband is a 
competent witness against his former wife, to testify to mat^ 
ters as to which his knowledge was not acquired by con- 
fidential communications during the martial intercourse/* 
Adams v, Bleakley, 1 17 Pa. 283. 

However, neither spouse, after divorce, would be com- 
petent to testify as to confidential commmicatioiis* Brock 
V. Brock, I 1 6 Pa. 1 09. Justice Mercur, in that case sayi, 
(p. 113): 'The plaintiff below was not competent to tes* 
tify to a matter of a confidential nature which occurred be** 
tween her and her husband during the existence of their 
marriage relation, although lahe was divorced before she 
testified.*' While the martial state exists* the protection of 
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the harmony and continuance of diat relation gives a vital- 
ity to the rule of incompetency of one ^ouse to testify 
against the other, but when the thing sought to be protected 
by the rule passes out of existence, through the death of 
one spouse, or through a divorce, competency, except as to 
confidential communications, is thereby originated. But as 
long as the martial relation continues to exist — ^be the state 
of that relation harmonious or otherwise — the rule with re- 
spect to the incompetency of husband and wife to testify 
against each other continues to prevail. 

Confidential conununications may not be disclosed in 
evidence while the relation exists, nor can they be disclos- 
ed by either party to that relation after the relation itself 
has been dissolved by either death or divorce. With respect 
to those matters, the law places a perpetual seal on the lips of 
the parties to the relation, so that they are incompetent to 
disclose them, at any time, even if, in respect to other rele- 
vant matters, they should become legally competent witnesses. 
The disqualification to divulge confidential communications 
is, therefore, wider, in the scope of its application than the 
disqualification arising from the rule that husband and wife 
may not testify against each other — for the latter disqualifi- 
cation disappears entirely when the marital state ceases to 
exist, while with respect to confidential communications, the 
disqualification continues after the relation has terminated. 

Speaking of confidential communications, Wigmore on 
Evidence, Vol. 3, page 3269, sec. 2341, says: 'The privi- 
lege is intended to secure such a guarantee against appre- 
hension of disclosure, as will induce absolute freedom of 
communication; and this can only be attained by continuing 
the protection, in spite of the termination of the marital re- 
lation.** He then quotes a Georgia case, to this effect: 
* 'Communications between husband and wife, are protected 
forever. This is necessary to the preservation of that per- 
fect confidence and trust which should characterize and bless 
the relation of man and wife. Each must feel that the other 
is a safe and sacred depo^tory of all secrets; and the pro-s 
tection which the law holds over the dead, is the very source 
of the greatest security to all the living.** Our own cases are 
to the same effect — and this seems to be the law everywhere. 
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The author last quoted, in section 2336, says: **lt would 
seem proper to hold that all marital communications are, by 
implication confidential, and the contrary intention must be 
made to appear by the circumstances of any given instance. 
Looking at the habits of married persons and the infrequency 
of express injunctions of secrecy, this implication of confi" 
dence seems more consonent with the facts of life. Such is 
practically the general judicial attitude, in spite of apparent 
differences. * * * The circumstances which will negative 
this implication of secrecy, must, of course, vary in the par- 
ticular carse. Conmionly, the presence of a third person 
within hearing, will negative a marital confidence; so, too, the 
intended transmission of the communication to a third person. 
But fixed rules are scarcely possible.** 

In Brock vs. Brock, 1 16 Pa., 109, a business transaction 
between husband and wife is treated as being a confidential 
comunication ; and in Seitz vs. Seitz, 170 Pa., 71, it was 
held that boastful and insolent declarations of personal mis- 
conduct, and of intent to persist therein, made by a husband 
to his wife, are not such communications as arise from con- 
fidence, but rather, from want of it, and are not privileged. 
In Hintner*s Appeal, 54 Pa., 1 10, a wife was held incompe- 
tent to prove cohabitation after execution of separation agree- 
ment by \^ich she has waived all interest in her husband's 
property. Henry on Pa. Pennsylvania Trial Evidence, sec. 
411, citing cases, says: **Under the common law rule, re- 
enacted by statutes in Pennsylvania, confidential communica- 
tions between husband and wife, facts which have come to 
their knowledge through the marriage relation, cannot be di- 
vulged by one, without the consent of the other.** The Act 
of 1887 expressly makes that provision. 

What arc, and what are not, confidential communica- 
tions in all cases, is a proposition that defies the skill of any 
one to give complete and also accurate legal expression to. 
Bishop on Marriage and Divorce, section 1663, sums up the 
general rule thus: **A11 facts which come to the knowledge 
of either party whereof the disclosure would violate the con- 
fidence of the matrimonial relation, especially if prejudicial 
to the other party, are kept perpetually under the protection 
of the rule of public policy, to promote freedom and har- 
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mony in matrimonial intercourse, forbids their disclosure, in 
evidence.*' 

The presumption is — unless special circumstances make 
it to appear otherwise, — ^that all communications in the pri- 
vacy of the married state, and all knowledge of facts derived 
exclusively from the same source — are confidential, and, 
therefore not to be disclosed at any time, except through 
other channels thsm through the testimony of the spouse 
claiming to have acquired that information in and through 
the marital relation, — or by the express consent of the spouse 
against which the spouse testifying gives evidence. Greenleaf 
on Evidence, Vol 1, section 337, says: **The great object 
of the rule is to secure domestic happiness, by placing the 
protecting seal of the law upon all confidential communica- 
tions between husband and wife, and whatever has come to 
the knowledge of either, by means of the hallowed confidence 
vdiich the relation inspires, cannot be afterwards divulged in 
testimony, even though the other party be no longer living.** 
The one authority that plaintiff's counsel rely upon to 
show error in the court in ruling upon the two offers of the 
plaintiff to testify in the case, is the case of Earhart vs. Bear, 
5 1 Superior Court, 39. The difference between that case and 
the one trial is obvious in the fact that in that case, there 
had been a divorce before the trial, and, therefore, the rea- 
son for the application of the rule that a husband and wife 
should not be permitted to testify against each other had 
passed away; there was then no husband and wife before the 
court to give testimony against each other, tending to disturb 
any existing marital state. Competency, except as to confi- 
dential communications, had come through the dissolution of 
the relation, and there was nothing to be endangered by the 
admission of the testimony of one who had been, but was 
not then, a party to that former relation. In the case on trial 
in this court the marital relation was undisturbed by either 
death or divorce, and there was, therefore, herein a proper 
basis for the application of the rule. 

Because the rule cannot be applied in a case wherein 
there is no baisis for its application is no reason why it should 
not be applied in another case wherein there is a basb for its 
application. The case cited carefully guards against even a 
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divorced witness disclosing confidential communications — 
notwithstanding the fact that the marital relation then no 
longer existed, and he has become competent to testify 
with respect to other pertinent matters. 

The first offer of the plaintiff as a witness, made and re* 
jected, was as a witness to sustain a charge against the de- 
fendant that would necessarily have been a charge of the 
commission of a criminal act by his own wife also. He was 
not competent for that purpose. 

The second offer of him as a witness, in terms, sought 
to restrict the scope of the proposed evidence to be elicited 
from the husband. In that second offer, practically the same 
offer was made as before, but with less boldness, inasmuch 
as it was covered up by the euphemism of changed manifes- 
tation of the degree of affection manifested toward him by his 
wife, '*by reason of the entry of defendant into the home.'' 
That was obviously the old offer, covered by vague and 
elusive words — smd being objected to on that account, the 
offer was rejected. It is to be noticed also, that, coupled 
with those terms, were mentioned other things about the re- 
lations between himself and wife learned only from the priv- 
acy of the marital relation, and relating to the cordiality of 
that relation. If those things were not comprehended under 
''confidential communications,** and, therefore, inadmissible, 
even if there had been a divorce, it is hard to conceive what 
"confidential communications** are. He was not at any time 
competent to disclose things learned only in the privacy of 
the domestic relation — even if as to other things, he had be- 
come a qualified witness. But there was no divorce that 
would give competency to any testimony against his wife, 
even with respect to othei' tlyngs than "confidential com- 
munications.** The offer was subject, therefore, to rejection 
on both grounds. 

There was no error in the Court "in refusing to admit the 
testimony of the plaintiff, O. O. Dunlap, and in deciding that 
he was an incompetent witness** and, therefore, the motion to 
take off the HPn-ffuit on that account is denied. 
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Settlemoyer vs. Peni&flylvania RailroacI Company. 

Imterpretatlon of H^orkmen's Compensatloift Act of 1915, Section 
307, pATMrnipli 7. Act of 2 June 1815» P. I«. 796* 

Paragrraph 7 of Section 307 of the Workmen's Compensation Act of 
1915, should be interpreted as thoug'h it read "If there be neither 
widow, widower, nor children entlted to compenMitlon then to the 
'ather and mother" etc. 

In the Court of Common Pleas of Westmoreland Coun- 
ty, Pennsylvania, No. 651 May Term, 1919. Appeal from 
order of Workmen's Compensation Board. 

Gregg & Gregg, for plaintiff. 

Gaither 6c Whitten, for defendant. 

Snyder, J.: — Robert K. Settlemoyer died on the 10th day 
of August, 1917, as the result of an accident occuring in 
the course of his employment for the defendant. He left 
to survive him a widow, with whom he was not living at 
the time of his death and who was not dependent upon 
him. He also left to survive him the claimant, his mother, 
who was dependent upon him at the time of his death. 

The sole question before this court is whether the claim- 
ant is entitled to compensation under *'71ie Workmen's Com- 
pensation Act of 1915." The part of Section 307 of said act 
applicable to this case is as follows: 

*'In case of death compensation shall be computed on 
the following basis and distributed to the following persons: 
* * * 7. If there be neither widow, widower nor children 
then to the father and mother, or the survivor of them, if 
dependent to any^ extent upon the employe for support at 
the time of his death, twenty per cent of wages.** 

It is the contention of the claimant that this Act should 
be interpreted as though it read: **If there be neither wid- 
ow, widower nor children entitled to compensatkm, then to 
the father and mother," etc. 

The cardinal principle in the interpretation of statutes 
is to ascertain and give effect to the intention of the legisla- 
ture. "The legislative intent is to be followed, although 
seemingly contrary to the letter.'* Umholtz License, 191 
Pa. 177. 

The presumption is that the legislature had a definite 
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purpoae in etrery enactment an d have adopted and formu- 
lated the subsidiary provisions in harmony with that purpose; 
Consequently, in the interpretation of a statute all the pur* 
poses thereof should be construed together and every seeming 
incongruous part should be so construed as to form one har- 
monious whole. 

*The legislative intent should be ascertained by consid- 
ering and construing the act as a whole that is, by reading 
the different paragraphs of the act together.** Common-' 
wealth V. Danville, Bessemer Co., 207 Pa. 302. 

When the language of a statute is susceptible of two 
meanings that meaning will be adopted which will not lead 
to injustice or to unreasonable, absurd consequences. ** Where, 
the meaning of the statute is doubtful, the construction most 
agreeable to reason and justice should be adopted as em- 
bod3ring the intention of the legislature.** 

'*It is an old rule of construction, that if one interpret 
tation would lead to absurdity, the other not, we must adopt 
the latter ; so that interpretaion which leads to the more com- 
plete effect, which the legislature had in view, is preferable 
to another.** City of Philadelphia v. Railways Co., 102 
Pa. 197. 

Where it appears with certainty that certain words have 
been omitted, the court may supply such words as are neces- 
sary to express the legislative intent. * 'Where the inten- 
tion of the legislature has been eiscertained with reasonable 
certainty, words may be supplied in the statute in order to • 
give it effect and avoid any repugnancy or inconsistensy with 
such intention.** Orville v. Woodcliffe, 64 N. J. L. 286. 

Statutes are construed as best to effectuate the inten* 
tion of the legislature though such construction may seem 
contrary to the letter. To discover the intention of the legis- 
lature it is often important to ascertain the occasion and 
necessity of the enactment, the mischief felt and the cir- 
cumstances and purposes thereof. ''Keeping in mind the 
previous law, the supposed evil and the remedy desired, we 
must consider the language of the statute and the fair and 
reasonable : import, thereof/' County of Cumberland vs. 
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Boyd, 1 13 Pa. 56. "A thing within the intention is with- 
in the statute though not within the letter; and a thing with- 
in the letter is not wtihin the statute unless within the inten- 
tion." Wilkcsbarre vs. Meyers, 1 13 Pa. 395. 

In the application of these familiar elementary principles 
to the case at bar we are led inevitably' to the following 
conclusions: That it was the intention of the legislature in 
passing *The Workmen's Compensation Act of 1915" to re- 
lieve the hardships and sufferings resulting to the employe 
or his dependent ones from injuries received by such em- 
ploye while in the course of his emplo3rment. In order to 
place these benefits within the re€u:h of all the common law 
defences were taken away, the technicalities as to the admiss- 
ibility of testimony were removed and the terms describing 
those to be benefited given the broadest possible meaning. 
It is plain that the act was intended to have a liberal con- 
struction particularly with reference to the persons to be 
benefited. Furthermore, to construe the act so that one 
mother would receive the benefits and another just as deserv" 
ing would not, would render the act absurd, unjust and un- 
reasonable. Certednly such a construction was not within the 
intention of the legislature, it is not within the adt even though 
it be within the letter. 

Many precedents might be cited to sustain this position 
The Act of April 14, 1851, provides that "hereafter the wid- 
ow or children of any decedent dying within this common- 
wealth, testate or intestate, may retain either real or personal 
• property belonging to said estate to the value of Three Hun- 
dred ($300.00) Dollars and the same shall not be sold but 
stuff ered to remain for the use of the widow and family.** 
Under this Act the Courts have held that the widow has the 
primary right to take the entire fund to the exclusion of the 
children, but if there be no widow capable of claiming the 
provision, the dependent family is not to be deprived of that 
privilege because there is a widow who is not capable of 
taking. Henkels Estate, 13 S. C. 337. There are many 
similiar decisions on statutes relating to the intesitate laws 
of Pennsylvania which might be cited. 

So too, the Act of June 13, 1836, provides that a set- 
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dement may be gained by any district *'by any unmarried 
person not having a child who/* etc. Under that act our 
Superior Court decided that a woman whose husband was 
long since dead and whose only child was married, gained 
a settlement under that act as unmarried person not hav- 
ing a child. Turbett Township vs. Port Royal Borough, 33 
S. C. 520. 

Likewise in order to carry out the intention of the law 
makers the Supreme Court of the United States decided that 
singing birds were not included in the term '*all other living 
animals.** In this case the intention of Congress was ascer- 
tained by the Supreme Court not from the act itself, but 
from the intention manifested in a previous act. Reiche vs. 
Sm3rthe, 80 U. S. 566. Likewise, the term ''single women*' 
has been made by context and manifest intent to include 
certain married women. 1 2 .Q. B. 68 1 . 

It seems clear, therefore, that it was the intention of the 
legislature that Paragraph 7 of Section 307 should be inter- 
preted as though it read: *'lf there be neither widow, wid- 
ower, nor children entitled to compiisatioii» then to the father 
and mother,** etc. 

And now, October 27, 1919, the above mentioned ap- 
peal is dismissed, the order of the Workmen's Compensation 
Board is affirmed, and Mary H. Settlemoyer, dependent 
mother of the deceased, is awarded twenty per cent of $20.00 
or $4.00 per week, for a period of 300 weeks from August 
24. 1917, together with $100.00, the costs of the last sick- 
ness and burial, upon which amount a credit of $40.00 is to 
be allowed, the sciid amount having been paid by the de- 
fendant. 
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GONGAWARE VS. CRAMER. ET AL. 

Rvte to open confessed Jad^ment on. tke sronnd of forirery.-— Bar- 
den of proof. 

When on a rule to open a confessed judgement, the grenuineness ot 
the note on which Judgement was entered is in dispute and the issue ih 
that of forgrery, the writing: Ib not of weight. Its execution Is the 
subject of inquiry, and there is no presumption arising from the writ 
Ing Itself to overcome it. The burden of establishing its genuineness 
is on the plaintiff In the judgment. 

In the Court of Common Pleas of Westmoreland 
County. Fi. Fa. No. 68 February Term. 1919. Rule 
to open confessed judgment. 

S. W. Bierer, for plaintiff. 

Carrol Caruthers, for defendants. 

Joseph A. McCurdy, Esq., appointed a Commissioner 
to take testimony, made report, as follows: 

Fmdmgs of Fact 

1. On the 21st day of January. 1919, Jacob C. Gon- 
gaware. Plaintiff by his attorney, entered judgment, debt 
$175.00, against Francis Cramer and John Cramer, defend- 
ants, at No. 470 February Term, 1919, Common Pleas of 
Westmoreland County, on a note under seal, containing 
power of attorney to confess judgment and waivers, etc. On 
the same day a Fi. Fa. was issued and the Sheriff afterwards 
made a levy. 

2. On 27th January, 1919, on petition of the defend- 
ants, the Court granted a rule on the plaintiff to show cause 
why the said judgment should not be opened and the de- 
fendants be permitted to make defense thereto. Liens and 
levies preserved. On February 6th, 1919, the Plaintiff filed 
an answer to the rule. On February 10th, 1919, by agree- 
ment of counsel for plaintiff and defendants the Court ap- 
pointed J. A. McCurdy a Commissioner to take the testimony 
and report the same with an opinion, the testimony so taken 
shall be considered as if depositions had been regularly taken. 

3. The petition for the rule to open the judgment al- 
leges that Fffancis Cramer, one of the defendants, is a minor 
under the age of twenty-one years, being of the age of sev- 
ennteen yetirs at his last birthday and that he is not indebted 
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in any way to the pledntiff in the 8um of money mentioned 
in the said judgment, nor in any other sum. 

4. The petition further alleges that John Cramer, the 
other defendant, did not at any time give his note, nor the 
note herein entered upon which execution has been issued, 
to the plaintiff. That the signature to the said note purport- 
ing to be his signature is not in his handwriting and the same 
is a forgery. That he is not indebted to the plaintiff. 

5. On July 27th, 1919, the time of the alleged signing 
of the note in question by Francis Cramer, he was a minor, 
being seventeen years old February 6, 1919. 

Opinion. 

The names signed to the note in question are Francis 
Cramer and John Cramer, Clarence Long testified that he 
went with Francis Cramer to the Gongawares to buy an auto- 
mobile. Francis paid $50.00 in money and the balance to 
be paid was $175.00. Francis Cramer and Clarence Long 
went to the Cramer home with the note in question and Long 
read the note to Francis Cramer and his father John Cramer 
and they signed the note. Long was acting as Gongaware*s 
representative to whom he gave the note. Thomas Long, 
father of Clarence Long, testified that Clarence showed him 
the note signed by Francis and John Cramer on the 27th 
of July, 1919, the night he returned from Cramers home and 
that on the folowing Monday the note was given to Jacob 
C. Conga ware to whom it belonged. Charles Gongaware 
corroborates Clarence Long as to the purchase of the auto 
by Francis Cramer ,his payment of $50.00 and balance of 
$175.00 to be paid on August 12th, and the taking of the 
car away. 

Francis Cramer and John Cramer, the d-^endants tes- 
tified that they did not sign the note in question and that 
the names on the note are not their signatures. They admi 
that the night Clarence Long came to their home they signed 
a paper **to take the responsibility off Gongaware if anything 
happened while running the machine.** That the paper they 
signed was not the same shape and size as the note in ques- 
tion. Lucy Cramer, mother of Francis and wife of John 
corroborated them. 
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Harry E. Haines and Charles Cramer testified that on 
January 6th in the presence of Charles Cramer and others 
in front of iCistIer*s store at Harrison City, there was talk 
about the automobile and they heard Clarence Long say 
there was to be no note. John A. Cramer testified that 
Clarence Long told him three different times that there was 
no note given by Francis and John Cramer. 

A comparison of the name John Cramer on the note 
in question with the admitted signatures of John Cramer to 
the petition for rule and plaintiff's exhibits containing the sig 
nature of John Cramer shows quite a similarity in the hand 
writing and this couples with the testimony of Clarence Long 
and all the circumstances would indicate that John Cramer 
signed the note in question. On the other hand his conten- 
tion that he did not sign the note and that it is not his sig- 
nature and b a forgery is corroborated by the testimony of 
. his wife, Lucy Cramer, and his sons, Frank Cramer, Charles 
Cramer and John A. Cramer. 

The note in question is crudely prepared. It is not 
dated. The writing in the body of the note is in ink and 
the names on the note are written with lead pencil. 

As to Francis Cramer the testimony undoubtedly shows 
that he was a minor at the time the note was signed. The 
note so far as he is concerned is void. 

The question raised by pledntifTs attorney, that there is 
no testimony to the effect nor is there an allegation in the 
petition to open the judgment '"That the note was not sign- 
ed by his authority*' does not apply in this case. The plain- 
tifTs answer and the evidence for the plaintiff does not men- 
tion that the note was signed by authority of John Cramer. 

In the case of Jacobosky vs. Zborowjan, 46 Superior 
Court, page 626, Tudge Rice says in his opinion "It has 
been said repeatedly that there is no inflexible rule which 
compels the Court to open a judgment entered upon a judg- 
ment note where the defendant swears that his signature is 
a forgery. Even ih such case the judge should exercise a 
sound discretion, after careful consideration of the character 
and effect of the testimony." The case of Schomaker vs. 
Dean, 201 Pa., page 439, would seem to support a differ- 
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ent doctrine but Judge Rice says 'we think that case has been 
misunderstood. 

In the leading case upon the subject of opening judg- 
ments, Jenkintown National Bank's Appeal, 124 Pa. page 
337, it was held **while the precise measure of proof which 
should move a chancellor to open a judgment is not laid 
down, yet he may not act at all unless there is more than 
oath against oath, and, when thepe is more than this, and it 
comes to a question of the weight of the evidence, it is for 
him to decide to which the scales incline." 

**If in doubt upon this question, or as to the credibility 
of the witnesses, and if the testimony taken would justify 
a submission to a jury, the court in its discretion may make 
an order to open and for an issue, but if on the testimony 
so taken the Court would set aside a verdict for the defend- 
ant, the application to open should be refused.** 

John Cramer, one of the defendants, testified that he 
never signed the note in judgment and that he was not in- 
debted to plaintiff in any sum of money. He was corrobor- 
ated by four witnesses. His testimony was contradicted by 
one witness. The signature to the note is similar to his ad- 
mitted signature on other papers. The circumstances are in 
favor of the genuineness of the signature. 

In Boyd vs. Kirch, 234 Pa. page 432, it was decided: 
**When on rule to open a judgment the genuineness on the 
note on which judgment was entered is in dispute and the 
issue is that of forgery, the writing is not of weight. Its exe- 
cution is the subject of inquiry, and there is no presumption 
arising from the writing itself to overcome it. The burden 
of establishing its genuineness is on the plaintiff in the judg- 
ment.** The proofs in the above case are similar to the 
case at bar. The judgment was opened. 

See the following cases of like decision: Feighan vs. 
Kirch, 231 Pa. 463: Kaier Co. vs. O'Brien, 202 Pa. 153; 
Shoemaker vs. Dean, 201 Pa. 439; Levy vs. Giligan, 244 
Pa. 272. 

From the evidence in this case in the light of the above 
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cited cases, the Commissioner is of the opinion that the Court 
should make the rule absolute and order the opening of 
the judgment for an issue for submission to a jury, and the 
Conmiissioner so recommends.'* 

To this report of the Commissioner, exceptions were 
filed, challenging findings of fact, and also that the Master 
"erred in holding as a matter of law the testimony showed 
a legal defense to the said judgment." The exceptions were 
OTerruled by the Commissioner. 

McConnell, P. J.: And now, 27th September, 1919, 
upon due consideration, the exceptions to the within re- 
port of the Commissioner are all dismissed, and the rule to 
show cause why the judgment in question should not be 
opened is made absolute and the same is now opened and 
defendants permitted to make defense. For the purposes of 
the trial the note in question shall constitute the plaintiff's 
statement, and the petition to open the judgment shall con- 
stitute the defendant's affidavit of defense, and the answer 
to the lule, the plaintiff's reply thereto. The case to be 
tried on the plea of non-assumpsit with leave to each party 
to offer proof and support of their respective pleadings 
as herein designated. 
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HUGHES vs PARNASSUS BOROUGH 

Borougrhs — Corporate powers — Birmingham acts. 

Every boroush incorporated subsequent to April 3, 1851, by an act 
of the greneral assembly, is e:overned by the greneral borough law of 
1851, P. Ll 320, in so far as the same is not in conflict with the local 
act incorporating such borough. 

The borough of Parnassus was incorporated by the act of April 9, 
1872, P. L. 1072, the third section of which extends ta the borough of 
Parnassus certain local statutes known as the Birmingham acts. Neith- 
er the act of 1872 nor the Birmingham acts contain any provision 
relative to the supplying of the borough or its inhabitants with water. 
Certain taxpayers of the borough of Parnassus by bill in equity: con- 
tended that the borough was without power to construct its own 
water works. Held, that paragraph 20 of Section 2 of the general 
borough law is in force in the borough of Parnassus, and that the 
borough has authority to construct Its own water works. 

The borough council having authority either to build its own 
plant or to purchase water from a private concern, and having chosen 
the former alternative, the court will not question the wisdom of that 
choice unless there be evidence of bad faith or grossi abuse of muni- 
cipal power. 

A borough is not precluded from constructing its own water works 
from the mere fact that a private water company has been permitted 
to lay water lines on certain streets and to supply individuals therein 
with water. 

Injunction to restrain borough from erecting water 
works, C. P. Westmoreland Co., No. 335 Equity Docket 

Williams, Sloan 6c Griffith, Durbin and Chas. H. Mc- 
Kee, for bill. 

Whitten & Scanlon and Gaither and Woods, contra. 
McConnell, J. Nov. 4, 1899. — From the testimony in 
the case the following facts appear: 

The borough of Parnassus was incorporated by a spe- 
cial act of assembly approved the ninth day of April, 1872. 
The first section declares the village of that name to be a 
borough and authorizes the court of quarter sessions to ap- 
point three persons to define its boundaries and make report 
to the court. The second section makes it a separate elec- 
tion and school district and the third section provides as fol- 
lows: *'The provisions of the act of incorporation of the 
borough of Birmingham, in the county of Allegheny and its 
various supplements, so far as the same may be applicable, 
are hereby extended to the sai d borough of Parnassus, exdept 
so far as the same may be inconsistent with the provisions 
of this act; and the burgess and town council duly elected for 
said borough and their successors in office shall be a body 
politic and corporate by the name and title of the burgess 
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and town council of the borough of Parnasous.** The other 
three sections of the act relate to the election of borough of- 
ficers — the collection of taxes already assessed on property 
within the proposed Arritorial limits of the borough, etc., 
and the authority of school directors. 

We may say here in passing that out of the mode of in- 
corporation grows the principal question of law in this case, 
viz : Has the borough of Parnassus been given legal power and 
authority to erect and maintain water works? — it being al- 
leged in the third paragraph of the bill, **That the said bor- 
ough has the powers conferred upon it by the said act of as- 
sembly, and none others, with respect to constructing, main- 
taining and operating a water works.** 

On Dec. 29, 1897, an ordinance was adopted by the 
municipal authorities (see copy attached to complainant's bill 
marked **Ex. A'*) declaring it to be the desire of such au- 
thorities to increase the present indebtedness of said borough 
$27,000 over and above the same then was — of which the 
sum of $17,000 was to be used for the purpose of erecting 
and constructing a system of water works for the use of the 
said borough, and $10,000 thereof to be used for the purpose 
of constructing a system of sewers in said borough. The 
same ordinance also authorized the holding of an election for 
the purpose of obtaining the assent of the electors of said 
borough to this proposed increase of indebtedness. 

At the election held pursuant to this ordinance one hun- 
dred and sixty votes were cast, of which one hundred and 
thirty-eight were in favor of the proposed increase of indebt- 
edness and twenty-two were against it. Councicl thereupon 
adopted an ordinance providing for the construction of water 
works according to designated plans and specifications — 
which had been prepared for that purpose — and received and 
opened bids for such erection and construction. Proper or- 
dinances were also adopted for the issuing of bonds amount- 
i-52: *^o $1 7,000 to procure the necessary funds for the erection 
of the water works and a sale of the bonds at a premium had 
been negotiated for and agreed upon before the service of 
the injunction in this case. Water works of the kind pro- 
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posed can be erected for $17,000 and their capacity and 
mode of construction and operation will be adequate for the 
wants of the present and the immediate future. 

At present there is one fire hydrant on the public streets, 
but is not maintained at public expense. The borough has 
never had any contract or agreement with any company for 
the supply of water for the borough. No company has ever 
obtained the assent of the municipality to the laying of its 
pipes on the public streets. On what now constitutes public 
streets of the borough of Parnassus, there are laid about six 
hundred feet of water pipe on Sixth Avenue, n ine hundred 
on Fifth, four hundred and fifty feet on Fourth, three hun- 
dred on Third and two hundred and eighteen feet on Second. 
There is also a line of about one thousand seven hundred 
feet in length connecting the above and other pipes of the 
same company located in an adjoining municipality and run- 
ning from the Allegheny Valley Railroad to the Allegheny 
rivei. These pipes were laid in 1891, 1892 and afterwards, 
by the Burrell Water Company. At the time they were laid 
these streets had not been accepted as public streets of the 
boroiTgh. A portion of the land on which they are now lo- 
catec^. then belonged to a certain Mrs. Glass, who laid out a 
plan of lots thereon. Another portion thereof belonged to 
one Stephen Young who sold to the Burrel Improvement 
Company which also laid out a plan of lots thereon, locating 
the streets and alleys thereof so as to correspond with the 
proposed streets and alleys of the Glass plan, and the exist- 
ing streets and alleys of the borough of Parnassus. The Bur- 
rell Improvement Company had laid out a plan of lots for 
the town of New Kensington, which is contiguous to the bor- 
ough of Parnassus on the north, and as incidental thereto, 
embraced the portion of the Young tract which lay within 
the territorial limits of Parnassus. 

The Burrell Water Company laid its pipes in the streets 

of New Kensington and also extended them, as a part of the 

same system, along the plotted streets of its plan into the 

. borough of Parnassus to the extent indicated above. At 

the time of so doing the territory was not built up and was 
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inclosed in a cultivated field. The plotted streets and alleys 
had not then been accepted or used as public highwajrs. No 
municipal assent to the Ia3ring of the pipe was asked for or 
given. Afterwards the streets and alleys were accepted as 
public highways. Since the such acceptance the pipes have 
been extended on the streets some three hundred or four 
hundred feet, but without the assent of the municipality. The 
territory embraced in the Glass and Young tracts is now built 
up and some sixty or sixty-five connections for the use of the 
private consumers within the borough of Parnassus have been 
made with the vvater pipes laid as aforesaid and water is now 
being supplied through them. 

The Burrell Water Company was incorporated on July 
7, 1890. On the same date letters patent were granted to 
the Parnassus Water Company whereby the corporation 
therein named was authorized to supply water to the public 
in the borough of Parnassus. The articles of association 
of this latter company, however, were not recorded in the 
office for recording deeds until Nov. 27, 1893. Prior to that 
date, to wit: on Jan. 10, 1893, the Parnassus Water Company 
had made a deed to the Burrel Water Company purporting 
to transfer to the latter all the franchises and property, real, 
personal and mixed, of the said Parnassus Water Company. 
These two normal corporations were conducted by and were 
:n the control of the same people. 

R. B. Mellon recovered a judgment against the Burrell 
Water Company and in execution thereof the sheriff of West- 
moreland county levied upon the rights franchises and prop- 
erty of the Burrell Water Company, and, after selling them 
to the plaintiff in the writ, conveyed the same to him by deed 
dated the tenth day of September, 1897. 

After this judicial sale a reorganization of the Burrell 
Water Company was effected, pursuant to the provisions of 
the act of May 25, 1 878, and a new corporation known as the 
the New Kensington Water Company was formed. This new 
corporation supplies the adjacent boroughs of New Kens- 
ington and Arnold with water and is in possession of the pipe 
laid in the borouogh of Parnassus in 1891, claiming the 
rights, property and franchises of the Parnassus Water Corn- 
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pany and the Burrell Water Company by virtue of the deeds 
and assurances aforesaid. There are about four hundred and 
fifty houses in the borough of Pametssus, to vdiich water 
might possibly be supplied by a water company, or by the 
borough operating its own plant, in addition to that needed 
for public piuposes. 

At various times the water company has made to the 
borough propositions for the supply of water, but it is not 
claimed or pretended that any of them have ever been ac- 
cepted. The Kensington Water company has a pumping, 
plant through which it supplies the boroughs of New Kens^ 
ington and Arnold and this plant is of sufficient capacity to 
supply all the consumers in the borough of Parnassus, and 
in addition thereto supply said borough with water for the 
purposes of fire protection and fluking the sewers. 

The weight of the testimony is to the effect that the 
borough can more economically obtain a supply of water 
for the borough and its inhabitants by erecting and main- 
taining a water works at muncipal expense than by purchas- 
ing such a supply from an existing water company. We 
therefore find that the ordinances adopted to secure the 
erection of such works are not unreasonable and represent a 
valid exercise of t^e discretion vested in the municipal leg- 
islature of said borough. 

Conclusions of Law. 

From the foregoing facts we draw the following de- 
ductions of law: 

1. A borough 18 presumed to be created for purposes 
of local self government. The supplying of water to the in- 
habitants of a borough is not a governmental function, but is 
a **thing commercial'* in its nature. 

2. A Municipality, therefore, has no implied power 
from the mere fact of its creation to engage in the business 
of suppl3ring its citizens with water for pay. It cannot do 
so except by virtue of express legislative authority. 

3. There is no express legislative authority in the act 
of 1872 — whereby the borough of Parnassus was incorpor-* 
ated — or in the Birmingham acts extended thereto — author- 
izing said borough to engage in such business. 
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4. There is »uch express authority in the general bor- 
ough act of April 3, 185 I, for all boroughs created by act of 
assembly of that date, and the borough of Parnassus having 
been created by act of assembly eJter that date, is clothed 
with such authority unless it is divested thereof by the in- 
corporating act of 1872. 

3. The incorporating act of 1872, in extending to said 
borough the Birmingham acts, does not thereby make inap- 
plicable all the provisions of the general borough act of 1 83 I , 
and particularly does not make inapplicable to said borough 
the provisions of said act with respect to the power to pro- 
vide a supply of water for the use of the inhabitants. The 
exercise of such power by the borough is the exercise of a 
government function created by statute — and the exercise 
thereof has entered into such contractual relations with a 
private water company for the supply of water as would pre- 
clude the municipality itself from the exercise of the power. 

6. Hie borough having entered into no contractual 
relations whatever with any private corporation with respect 
to that matter, has not, by reason of its relations growing 
oift of contract, precluded itself from exercising its own sta- 
tutory authority tb provide a supply of water. 

7. * The exclusive right to furniflli water to the inhabi- 
tants of the borough of Parnassus can only exist in a private 
corporation by virtue of an express grant of the legislature. 
Neither the Kensington Water Company nor any of the other 
water companies whose franchises it claims to possess, was 
ever the recipient of such a grant. 

8. TTie ordinances adopted by the borough of Par- 
nassus, designed to supply the means of providing a supply 
of water, are not void because of unreasonableness. 

TTie reasons and authorities which we think justify these 
conclusions are set out in the following: 

OPINION. 

TTie controlling question in this case is whether the bor- 
ough has authority to construct and maintain water works. 
That authority is not implied from the mere corporate ex- 
istence of the municipality. The right of local sovereignty 
may carry with it an implication of the grant of sovereignty, 
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but iti will not carry with it an implication of a power to deal 
with **thing8 commercial.** The suppl3ring of water to a 
borough is not a governmental function but is a mere business 
one. Prima facie, municipalities are presumed to be created 
for the exercise of governmental functions and not for the 
conduct of business: Western Savings Fund Society v. The 
City of Philadelphia. 31 Pa. 175. 

**A municipality has no implied power from the mere 
fact of its creation to engage in the business of supplying 
its citizens with water for pay. It cannot do so except by 
virtue of express legislative authority:** White v. The City 
of Meadville. 177 Pa. 643. 

There is no express legislative authority in the Birming^ 
ham act or its supplements conferring the right on the muni- 
cipality to construct and maintain water works. Therefore 
when the legislature provided in Section 3 of the act to in^ 
corporate the borough of Parnassus that *'the provisions of the 
act of incorporation of the borough of Birmingham, in the 
county of Allegheny, and its various supplements, so far as 
the same may be applicable, are hereby extended to the said 
borough of Parnassus, except so far as the same may be in^ 
consistent with the provisions of this act,** it did not thereby 
give to the borough of Parnassus express authority to con- 
struct and maintain water works. If that authority exist it 
must be found in other legislation. At the time of the ap- 
proval of the extension of the Birmingham act (April 9, 
1872,) the act of April 3, 1851, was in full force. The 
first section of that act (P. L. 320) provides that "every 
borough within this commonwealth that hereafter may be 
incorporated by any act of the general assembly, or by Ae 
court of quarter sessions of any county shall have power'* 
to do certain things deemed essential to municipal existence, 
and the second section provides that **the powers of the cor- 
poration shall be vested in the corporate officers designated 
in the charter and they shall have power * * * to pro- 
vide a supply of water for the use of the inhabitants, to make 
all needful regulations for the protection of the pipes, lamps, 
reservoirs and other constructions or apparatus and to pre- 
vent the waste of water so supplied.** 
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Parn€i88U8 is a borough within the commonwealth in- 
corporated by an act of general eissembly after the passage 
of the act of 1851. Why have its officers not the power, 
under the foregoing provisions, to provide a supply of water 
for the inhabitants thereof? 

In addition to the provisions already quoted, the legis^ 
lative intent that the act of April, 1831, shall apply to all 
boroughs thereafter incorporated, is further manifested in the 
twenty-second section which reads as follows: '*Every bor- 
ough hereafter incorporated by an act of the general assembly 
shall, unless otherwise provided, be subject to the provisions 
of this act.'* The title of the act is "An act regulating bor- 
oughs.*' In the case of Com. v. Council of Montrose, 52 
Pa. 391, it was held that the act did not apply to boroughs 
incorporated before its passage, without acceptance by such 
municipalities, but that it was the purpose of the act to form 
a system for the regulation of boroughs incorporated after 
its passage. Mr. Justice Strong in the opinion (page 392) 
says: "In looking at the act of 1851 * * * its pur- 
poses appears clearly to form a system of laws for the regu- 
lation of boroughs that might be incorporated after the date 
of its passage. The first section enacts that every borough 
within this commonwealth that hereafter (thereafter) may 
be incorporated by an act of general assembly or by the 
court of quarter sessions of any county shall have certain 
powers, describing them. The section continues the de- 
scription, and prescribes in \^om the powers shall be vest- 
ed." After considering the terms of certain paragraphs of 
the act, the opinion continues: *'Thus fai every provision 
undoubtedly refers to no other boroughs than those men- 
tioned in the first section, to wit: those that might be in- 
corporated after the passage of the act * * * It is thus 
obvious that the entire subject-matter of the legislation is 
boroughs incorporated after April 3, 1851." Of course the 
question involved in that case would not make it an author- 
ity MHKich would necessarily control this one, but the opinion 
contains a statement of the purpose of the act which we think 
might be taken for granted here. It seems to us just as mani- 
fest that the general assembly of 1851 intended that the 
provisions of the act of that year should apply to the borough 
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of Parnassus, as it is manifest that the general assembly of 
1872 intended that the Birmingham act should apply to it. 
Both have expressed the same intent with completeness and 
precision — that of 1872 has named the borough of Parnas- 
sus but that of 1 85 1 has designated it, with equal certainty, 
by a description of it. 

Is there anything to prevent this expressed intent of 
the Act of 185 1 from taking effect? 

It is said that because the general assembly of 1872 spe- 
cifically provided that the Birmingham act should apply that 
this expression is necessarily the exclusion of the application 
of the general borough act. If this follows, it must be by im- 
plication, for no expression justifies the conclusion. The 
application of the act of 1 85 1 does not depend upon impli- 
cation, but upon direct expression, and if it is in that regard 
repealed by implication it must be by reason of repugnancy 
to the later act. 

If consistent, there is no implied repeal. ** Where a later 
statute is absolutely repugnant to the former one only in part, 
it repeals the former one only so far as the repugnancy ex- 
tends and leaves all the remainder in force:'* In re-Contest- 
ed Election of Barber, 86 Pa. 392. Where a borough in- 
corporated before the act of 1851 was passed, accept the act 
of 1851, the provisions of the former chapter are not annul- 
led unless in conflict with the general borough act: Borough 
of Warren vs. Greer. 117 Pa. 207; O'Maley v. Borough of 
Freeport, 96 Pa. 24; Trickett on Boroughs, 4. 

It does not follow that because the act of 1851 has been 
made to apply, that that fact alone makes some former act 
to be thereafter wholly inapplicable. It is inapplicable insofar 
as it is repugnant with the later statute and only to that extent. 

The act of 1851 provides that boroughs of the descrip- 
tion of Parnassus shall have power to provide a supply of 
water for the use of the inhabitants and to prevent the waste 
of water so supplied. The act of 1872, and the Birming- 
ham acts thereby extended to the borough of Parnassus, con- 
tain no repugnant provision to that of the act of 1851, in this 
regard. Therefore the act of 1872 is not in this regard a 
repeal of the act of 1851. The application of the act of 
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1 85 1 depends solely on its own terms, but the applicatioti of 
the Birmingham acts depends solely upon the terms of the 
act of 1872. It was necessary to say in the act of 1872 
that the Birmingham acts should apply — for there was no 
previous declaration of the legislature to that effect, but it 
was not necessary to say therein that the act of 1851 ifthould 
apply because that had already been done. Therefore the 
expression in the act of 1872 of all that was necessary to 
compass a result that would leave both applicable cannot be 
an implied declaration that only the latter is applicable. It 
is rather an implied declaration that bol^ shall apply, except 
in respects wherein tfiey are from their nature irreconcilable. 
The twenty-second section of the act of 1 85 1 says, * 'every 
borough hereafter incorporated by an act of the general as- 
sembly shall unle^ otherwise provided, be subject to the pro- 
visions of this act.** It is not a strained construction of the 
clause * 'unless otherwise provided" to hold that it means * 'un- 
less otherwise expressly provided" for an implication can hard- 
ly be said to fill the sense of the word provision, i. e., "a fore- 
seeing.** An implication of repeal generally results from a 
not seeing. This construction is further strengthened by the 
fact that in the same sentence in which this clause is used 
the "provisions of this act** (which are express) are referred 
to. The word having been used by the legislature in the one 
place in the act in the sense of express provision, it is pro- 
bably used by it in both places in the same sense. There is 
no express provision making the act of 1851 inapplicable. 
It should be as obviously made inapplicable by the act of 
1872 as it is obviously made applicable by its own terms, 
otherwise it remains in force except in respect wherein it is 
irreconcilably inconsistent with the act of 1872. 

**An earlier statute is repealed by a subsequent one only 
in those particulars where$n it is clearly inconsistent and 
irreconcilable with the later enactment. The leaning of all 
courts IS against repealing the positive provisions of former 
statutes by construction, unless there be such a manifest and 
total repugnance between the two enactments that they can- 
not both stand. It is not enough that there is a discrepancy 
between different parts of a system of legislation on the same 
general subject; there must be a conflict between different 
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iactt on the same specific subject." Com. r. De Camp, 177 
Pa. M2. On the specific subject of the power of the borough 
to erect and maintain water works there is no conflict between 
the acts of 1872 and 1851. The act of 1851 provides that 
the borough has such power. That provision prevails. This 
disposes of the substantial question at issue. 

It was alleged but not seriously argued that in some way 
the Kensington Water Company had the exclusive right to 
supply water to the inhabitants of Parnassus. 

This we think cannot be true. 

First. Because the boiough never divested itself by any 
contract with said company or by any encouragement given 
to it of the right to construct and maintain water works at 
municipal expense. 

Second. Because the only legislative grant to a pri- 
vate corporation of the right to supply water to the inhabi- 
tants of said borough was to the Parnassus Water Company, 
whose franchises the Kensington Water Company now claims 
to hold through a deed dated Jan. 10, 1893, and the Par- 
nassus Water Company's franchises and its corporate exist- 
ence did not thfn exist, for the reason that under the law 
they bear date from the recording of the charter in the coun- 
ty where its chief operations are to be carried on — and this 
recording did not take place until Nov. 27, 1893. On Nov. 
27, 1893, an exclusive right could not vest in the corpora- 
tion for the reason that the act of June 2, 1887 (P. L. 310). 
was then in full force and it so amended the corporation act 
of 1874, that water companies created thereunder do not 
secure exclusive franchises. 

And Third. Because at the date of the letters-patent 
of the Parnassus Water Company (July 7, 1 890) , there was 
no law which gave it to an exclusive franchise nor has any 
statute since that date given it or its successors such fran- 

cMfllM. 

All these propositions are sustained by the cases of 
Centre Hall Water Co. v. The Borough of Centre Hall, 186 
Pa. 74; Braddock Borough v. Penn Water Co., 189 Pa. 379, 
and Lu2eme Water Co. v. Toby Creek Water Co., 148 Pa. 
568. 
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We think that the exclusive right claimed must rest on 
express grant from the commonwealth. Such grant has never 
been made. The right does not exist. 

It is also claimed that the ordinances in relation to the 
construction of water works should be stricken down as un- 
reasonable, because, if it be admitted that the borough has 
authority to provide water for the public purposes of fire 
protection and (lushing the sewers, it can procure the same 
from the Kensington Water Company at less cost, and with- 
out incurring the burdens necessary under the plan proposed 
by the borough. 

The borough can legally employ either of the two methods 
referred to under the provisions of the act of 1831. The 
mere expediency of the choice made is not a matter with 
v^ich this court can deal. It is the discretion of the munici- 
pal legislation that has legal authority to operate on such 
quesions. 

"Where the municipal legislature has authority to act it 
must be governed, not by our discretion, but by its own, and 
we shall not be hasty of convicting them of being unreason- 
able while in the exercise of it:** Fisher v. Harrisburg, 2 
Grant, 291. 

But were it otherwise, the evidence in the case oonvinces 
us that the council in this case has not only acted unreas- 
onably and oppressively, but it has acted wisely in the enact- 
ment of the ordinances complained of. There is no such 
abuse of discretion as would warrant this court to declare 
that the ordinances are unreasonable and therefore void. 
The weight of the testimony is to the effect that the mode 
proposed by council is more economical than that proposed 
by the Kensington Water Company. 

We therefore enter the following. 

DECREE. 
AND NOW, Nov. 4, 1899, this case having come on 
for hearing on bill, answer and testimony, upon due consid- 
eration thereof by the court, after previous argument by 
counsel, it is adjudged and decreed that the preliminary in- 
junction, which was continued till final hearing, be now dis- 
solved and that the bill be dismissed and that the complain- 
ants pay the legal costs which have accrued in the case. 
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JOHNSON VS. PRY. 

Equity- Specific performance. Indefinite description. Contracts — Con- 
struction by the parties. 

Where in a bill for the specific performance of a contract for the 
Halo of real estate, the only reference to the land which the plaintiff 
sought to have conveyed was as follows: "This agrreement applies to 
the property of the Pittsburg: Portland Cement Company, etc. • • • 
All of the above applies and concerns property of the Pittsburg: Port- 
land Cement Company aforesaid, located in Sewickley Township. 
Westmoreland County. State of Pennsylvania," on demurrer to the bill 
on the grround that the contract did not sufficiently identify flie land 
to be conveyed, it was held: That tho contract sufficiently identified 
the property to be conveyed. 

In the case of ambii^uity in the terms of a contract, the Court 
will endeavor to give a construction that is fair and equitable to the 
parties rather than one that would be absurd or work an injustice. 
In such cases the Court ordinarily follows the construction put upon 
It by the parties themselves. 

In the Court of Common Pleas of Westmoreland County, 
Pennsylvania. Sitting in Equity. No. 1019 Equity Docket. 
Demurrer to bill for specific performance. 

Gaither & Whitten* for plaintiff. ' 

John E. Kunkle and C. C. Waldiour, for defendants. 

Snyder, J.: This case comes before the court on a de- 
murrer to a bill in equity. The plaintiff therein seeks to 
compel specific performance of a contract relative to the sale 
of real estate. 

Three distinct questions are raised by the demurrer. 
The first is, ^HKether the contract upon ^HKich the bill for 
iq>ecific performance is based identifies the land to be con- 
veyed. 

In the written contract the only reference to the land 
which plaintiff seeks to have conveyed is as follows: *This 
agreement applies to the property of the Rttsburg Portland 
Cement Company, etc ****** . All of the above applies and 
concerns property of the Httsburg Portland Cement Company 
aforesaid, located in Sewickley Towndiip, Westmoreland 
County, State of Pennsylvania." 

Under the statute of frauds the lands to be conveyed 
must be so described in the agreement as to be capable of 
identification. A technical description is not essential. It 
is sufficient if the description points unmistakably to the spe- 
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cific property. "The land must be described in the agree- 
ment or by reference to a plan or other matter so that it 
can be identified and located, and the description must be 
sufficiently definite within itself emd not require the aid of 
parol testimony or be left to the future action of the same 
or other parties.** Safe Deposit & Trust Co., vs. Coal 6c 
Coke Co., 234 Penna., 108. 

Is the land in this contract so described? Is the spe- 
cific property so identified in this agreement that an intelli- 
gent person, with the contract in his hand, can identify it 
with certainty. , 

The defendants earnestly contend that it is not so de- 
scribed and rely upon the decision in the case of Byron vs. 
Miller, 844 Equity, Westmoreland County. In that case the 
contract called for the conveyance of six acres of coal located 
somewhere within the boundaries of a tract of land containing 
57 acres. TTie 57 acres were properly described, but there 
was nothing in the contract to indicate in which part of the 
larger tract the six acres of coal were located. 

In that case the learned Court, in a very able and ex- 
haustive opinion, decided that the description was insufficient 
under the statute of frauds. So too in the case of Barnes vs. 
Rhea, 219 Penna., 287, the contract called for 39 acres, more 
or less, oP coal underl3ring a certain tract of land in Cumber- 
land Township, Greene County, Penna.. without calling the 
tract by any name or giving any adjoining owners or fixing 
any natural boundaries, etc. In that case the Supreme Court 
decided **That the agreement lacks the certainty necessary to 
identify and locate the land as a whole.** From this descrip- 
tion it was impossible to determine which tract of 39 acres 
in Cumberland Township the defendant agreed to convey. 

In neiAcr of the foregoing cases could the tract describ- 
ed be definitely located from the agreement. But these cases 
are not analogous to the case at bar. Our contract calls for 
all of the land of the Pittsburg Portland Cement Company 
in Sewickley Township. 

On the other hand, the plaintiff argues that this case is 
ruled by the decision in Henry vs. Black, 210 Penna., 245 
and kindred cases. In the last named case a receipt in writ- 
ing, designated the property to be conveyed as the Hotel Du- 
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quesne property. The Supreme Court decided that this was 
a sufficient memorandum in writing under the statute of 
frauds. The name of the hotel, fixing its site and the city 
and county records establish the boundaries and quantity of 
land. The name **Hotel Duquesne" identifies the property, 
just as definitely as the name **Adam Smith** identifies the 
party of the first part. It is the local appellation of a par- 
ticular place. Its location is well known. It has definite 
boundaries. But in the case at bar we have no commonly 
accepted name and no monument or boundaries to aid in 
identifying the land. All we do have is, that it is the property 
of the Pittsburg Portland Cement Company in Sewickly 
Township. So far as the agreement is concerned, it might 
consist of many tracts of land of various shapes and sizes. 
It might be one acre or many hundreds of acres. However, 
had the agreement designated this property as the Pittsburg 
Portland Cement Company in Sewickley Township, the case 
of Hienry vs. Black supra, would be strictly in point. But 
the description — a farm belonging to the Pittsburg Portland 
Cement Company in Sewickley Township, points just as defi- 
nitely and certainly to a specific property as does the appel- 
lation **The Pittsburg Portland Cement Company farm," or 
the **Hotel Duquesne Property." If a technical description 
can be obtained from the proper records in tfie latter case 
a fortiori it can be so obtained in the former. Indeed, it 
might be that the person who undertook to sell the Hotel 
Duquesne property was not the owner thereof and much diffi- 
culty mififht be experienced in obtaining an adequate descrip- 
tion. Where the name of the owner is given the description 
can surely be obtained much more readily. Had our con^ 
tract then merely described the properly as a certain tract 
of land in Sewickley Township belongino^ to the Pittsburg 
Portland Cement Company, this would furnish a sufficient 
means of identification that the purchaser of such tract might 
ascertain the boundaries, provided the Pittsburg Portland 
Cement Company owned but one tract of land in Sewickley 
town^ip. - - ) 

In Harrigan vs. Dodge (Mass.) 86 N, E.. 780, die.Su^ 
preme Court of Massachusetts held "That a receipt for moiiey 
paid on account of sale of three houses belonging to the 
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Frances Dodge Estate of Danvers, signed by the agents of 
the defendant, and another receipt signed by the defendant 
for money received on, account of a sale of three houses and 
land that ris^tfully belongs thereto, in Danvers, belonging 
to the Dodge Estate, are sufficient memoranda under the 
statute of frauds, if the three houses and the land was the 
only real estate owned by the Frances Dodge Estate in 
Da vers; but, if it appears that such Estate owned more than 
three houses in Danvers, then the description contained is 
not sufficient to satisfy the statute.** 

In Waring vs. Ayres, 40 N. Y,. 35 7. the Supreme Court 
said '*The description is two lots owned by me in 1 1 6th 
street. New York, between 8th and 9th Avenues, said lots 
being 25 feet front by about 75 feet deep. Now, if no 
other lots will answer that description, there is no want of 
certainty in respect to the subject that is the property to be 
conveyed, etc.** 

**Land may be identified by a statement of the vendor s 
ownership if the evidence shows that the vendor owns only 
one tract, which answers to the rest of the description. 36 
CYC. 594. 

In White vs. Green, 106 Ala., 159, the description in 
the agreement was — three lots in Sheffield, Ala., belonging 
to Albert Green, viz: the one located on Montgomery Ave- 
nue and the second on Annapolis Avenue. The proof was 
that Green then owned no other property in Sheffield than 
the lots in question. Hiis was held sufficient description. 

In the last mentioned case the number of lots to be con- 
veyed are specified in the agreement. In our case the con- 
tract does not designate how many tracts of land there are, 
but if thre€ or more tracts of land can be so identified, in 
case there be no other land answering to that description, then 
it would seem clear that a description which includes all die 
tracts belonging to a specified party can likewise be identi- 
fied in this way. Certainly it is just as easy to identify 
property intended to be conveyed from a contract setting 
forth the **pr<>perty owned by the vendor** as the two tracts 
of land owned by the vendor, providing the two tracts were 
all he owned in either case. 
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**If the vendor contracts. to convey an undivided one- 
third of all his realty, no further description is necessary. 
Page on Contracts, 1057. 

**The contract to convey the one-third of all one*s es- 
tate of whatever nature acquired by him under his mother's 
will, or otherwise now owned by him, sufficiently described 
the property, as it may be identified by parol evidence to 
satisfy the statute of frauds.** Moayon vs. Moayon, 72 
S. W.. 33. 

The description in the agreement set forth in the bill of 
complaint would therefore seem to be sufficient to identify the 
properties intended to be conveyed. 

The first reason for the demurrer is therefore not well 
founded. 

The second ground for demurred urged by the defend- 
ants is, that under the contract it waf incumbent upon the 
plaintiff to install a plant for the production of marketable 
limestone, etc., upon the premises therein described before 
it became obligatory upon the defendant to make delivery 
of said deed. There is no averment or claim that such plant 
has been installed. 

The contract provided: "In the event of ac- 
ceptance of this agreement the parties of the sec- 
ond part shall deliver to the party of the first part 
a deed for the property, real and personal, free 
from all encumbrances, except for the $30,000.00 
in bonds aforesaid.** 

The primary rule in the construction of a contract is to 
ascertain the intention of the parties as expressed in the words 
which they have voluntarily employed. This intention must 
be collected, not from detached parts of the instrument, but 
from the whole of it. 

**The problem is not ^HKat the separate parts of the con- 
tract means, but what the contract means when considered 
as a MHKole. The contract must be thus construed even if 
the separate parts are clear and free from ambiguity." Page 
on Contracts, 1 732. 
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The learned counsel for. the defendants argues that the 
time for the delivery of the deed is stipulated in the third 
paragraph of said contract. This paragraph provides: *'lt 
is hereby agreed that in the event of certain arrangements to 
be consummated by the said party of the first part, as here- 
inafter specified, that the parties of the second part hereby 
agree to accept in lieu of our sales, as aforesaid ($5,000.00 of 
the said bonds being cancelled), the remaining Thirty Hiou- 
sand dollats in bonds, free from interest, except as provided 
for as follows: 

'The party of the first part agrees to install a plant for 
the production of marketable limestone, etc.** 

The arrangements to be consummated clearly refer to 
the installation of the plant and the pajrment of the bonds. 
In no way does this paragraph aid in determining the time 
for the delivery of the deed, nor can we discover anjrthing 
that would indicate that it was the intention of the parties 
that the delivery of the deed should precede the installation 
of the plant. It is agreed by counsel that the agreement was 
accepted at the time it was signed. The most liberal inter- 
pretation of the paragraph first quoted would be that the 
delivery of the deed was contingent upon the acceptance, but 
that the time for doing so was not derignated therein. Un- 
der such circumstances the defendants would have a reason- 
able time for the fulfillment of this part of the contract. 

**Where a contract is silent as to the time within which 
the act is to be performed, the implication is that it is to be 
done within a reasonable time." Shepler vs. Scott, 85 
Penna., 329. 

But assuming that the terms of the contract are ambig- 
uous and uncertain there is another cogent reason for the 
foregoing construction. The parties themselves have so 
construed it. 

In a receipt given by an attorney for the defendant on 
the 7th day of December, 19 1 6, we find the following: **It 
being the intention of the parties to the agreement dated 
September 16, 1915, that the said A, F. Johnston ahall prO" 
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ceed to install the plant and machinery as mentioned in the 
said agreement, and that the said S. J. Lyle and his asso- 
ciates shall proceed at once to procure the execution of the 
necessary papers to complete the contract.** 

Had there been any ambiguity in the original contract, 
the parties themselves have construed it to mean that the deed 
was to be made and delivered at once. 

Where ambiguity exists the courts will ordinarily fol- 
low the contruction put upon the instrument by the parties 
themselves. 

** Where the parties to a contract have given 
it a practical construction by their conduct, as by 
acts of partial performance, such construction is 
entitled to great, if not controlling weight, in de- 
termining its proper interpretation, particularly 
where such interpretation is agreed on before any 
controversy has arisen." 13 Corpus Juris, 546. 

**When we are asked to say what the parties 
meant or intended by their contract, it is entirely 
safe to point to their own construction of it as evi- 
denced by their course of dealing under it. Peo- 
ples Natural Gas Co. vs. Braddock, 155, Pa., 22. 

Furthermore, in case of ambiguity, the Court 
will endeavor to give a construction that is fair 
and equitable to the parties rather than one that 
would be absurd or work injustice. 

**The Court will likewise endeavor to give a 
construction most equitable to the parties and 
v^ich will not give one of them an unfair or un- 
reasonable advantage over the other, so their in- 
terpretation which involves the more re:isonable 
and probable contract should be adopted and the 
construction leading to an absurd result should be 
avoided." 13 Corpus Juris, 540. 

As between two constructions, one of which makes the 
contract fair and reasonable and the other of which makes 
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it unfair and unreasonable, the former ihould always be 
preferred.'* Page on Contracts* 1 742. 

In the case at bar the defendants urged an interpreta- 
tion of the rontrart that would compel the plaintiff to con- 
struct expensive buildings on the land of a third party. 

Even now the defendants question whether a deed 
could be obtained. Certainly no intelligent business man 
could have entered into such a contract, and no court ought 
to give the contract such an absurd inequitable interpreta- 
tion. On the other hand, if the delivery of the deed preced- 
ed the installation of the plant the defendants will hold their 
bonds as security for the pa3rment of the purchase money. 
Such a construction would seem fair and equitable to both 
parties. It is therefore the opinion of the Court that a fair 
interpretation of the contract would be that the deed was to 
be delivered within a reasonable time after the agreement 
was accepted. 

The third ground for demurrer is that it appears from 
plaintiff's bill of complaint that defendants are not the own- 
ers of the premises therein described and that by virtue of 
this fact the plaintiff is not entitled to a decree of specific 
performance. This may or may not be the case, depending 
upon circumstances. It becomes a question of fact to be de- 
termined on the trial of the case. 

AND NOW, November 1 5th, 1919, the demurrer is 
overruled and the defendants asked to answer within ten 
days from the date hereof as per rule of court. 
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HARRISON AND COMPANY'S APPEAL 

A« »e «« M Wit of p €T »>m«l property for taxation, oteamnhoveUi etc. 

Steamshovels. moveable shanties, and other personal property used 
in stripping^ and minings coal, and which are moved from time to time 
and from place to place, as the circumstances may require in such 
mining- operations, are personal property and are not subject to tax- 
ation as real-estate. 

In the Court of Common Pleas of Westmoreland 
County No. 487 May Term, 1919. Appeal from the de-' 
cision of the Board of Revision of Taxes of Westmoreland 
County. 

Lewis C. Walkindiaw for Appellant. 

William S. Rial, County Solicitor. 

SNYDER, J., 

The Appellant in this case is the owner of two steam 
«hovels, some moveable shanties, tanks, tipple and a shop 
in Derry Township. None of this property is in any vray 
attached to the real estate. At present it is uised in strip- 
ping and mining coal and is moved from place to place, 
even from one part of the country to another, as the cir- 
cumstances may warrant. It is conceded that all this prop- 
erty is personal property. 

The only question before the Court is whether it is 
taxable. It &s a well settled principle of law that all au- 
thority for the assessment of taxes against any particular 
kind of property comes from the legislature. In order to 
justify the taxation of any property there must be legislative 
authority therefor. In accordance with this principle of 
law, the legislature has authorized the taxation of certain 
kinds of personal property, such as horsey, cows, etc. 

Steam shovels^ dianties used as above set forth, etc., are 
not included in this category. Consequently they are not 
then subject of taxation. On the sanie principle the Courts 
have decided that mining machineji are not then subject of 
taxation. Irwin Bason Coal Lands, 17 D. R. 823, A port- 
fible saw mill is not taxable: I Monaghan 344. 
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Likewise ''derricks, engines, boiler houses and other 
personal property, being suck as is used in connection with 
the business of drilling for and producing oil and are so 
Msed by plaintiff * * * they are no more real estate than 
a steeon thrashing machine which is hauled around the 
country doing thrashing for farmers, or a portable saw mill 
which is carried from forest to fore|St to do its work as ex- 
pediency requires. They do not fall within the list of per- 
sonal property matter taxable by the Act of 1834 or the 
Act of May 8, 1854 in relation to the asse^^sment of school 
taxes and therefore are not subjects for county taxation or 
township taxation for road or school purposes.** 

Mellons v. Allegheny Co.. 3 D. R. 422. 

It has been suggested that this appellant is a foreign 
corporation and that, therefore, a different law is applicable. 
However, we have not been referred to any such differ- 
ent law and can find none. 

And now, December 27, 1919, it is ordered, adjudged 
and decreed that the forgoing personal property, to wit, 8 
shanties, valued at $800.00, tipple, tanks and diop, valued 
at $750.00, steam diovel, valued at $20,000.00 be strick- 
en fronl the assessment book of the Commissioners of 
Westmoreland County, Pennsylvania. 
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MATTHEWS ET. AL. VS. RUSH ET. AL. 

Costs Of appeal to Supreme Court and costs of paper book. Act of 
16 April, 1907, P. L.. 83. 

Where in an appeal from the d>,cision of the Prolhonotary taxing 
the costs of an appeal to the Suprene Court and the costs of the paper 
book, it appeared that a Judgment in favor of the plaintiffs in the 
ZouTt of Common Pleas was affirmed in the Supreme Court on the ap^ 
peal of the plaintiffs. It was held, t^iat notwithstanding the fact that 
*^he plaintiffs had appealed to the Supreme Court, the assigrnments of 
•rror were overruled and the Judgment of the Court of Common Plefas 
affirmed, the plaintiffs were entitle! to the costs of appeal and the 
-;osts of printing the plaintiff's paper book. 

In the Court of Common Pleas of Westmoreland County, 
Pennsylvania. No. 273 August Term, 1917. Apeal from 
taxation of costs. 

John E. Kunkle, attorney for plaintiffs. 

Gaither & Whitten, attorneys for defendants. 

Snyder, J.: — ^The plaintiffs in this case recovered a ver- 
dict against the defendant in the Court of Common Pleas of 
Westmoreland County in the sum of $2201.19. Th« de- 
fendants were apparently satisfied with this verdict. The 
plaintiffs appealed to the Supreme Court. In that court all 
the assignments of error were overruled and the judgment 
of the Court of Common Pleas affirmed. In taxing the 
costs the Prothonotary disallowed the claim of the plaintiffs 
for the cost of this appeal, including the cost of printiiig 
ptaintifFs paper book. An appeal was taken from the de- 
cision of the Prothonotary. 

The sole question now before this court is whether the 
plaintiffs are entitled to these costs. The Act of 1907 P. 
L. 83 provides: 

*'In all cases * * * where an appeal is taken from any 
judgment to the Supreme Court * * * the party in whcse 
favor the final decision is rendered shall be entitled to charge 
and collect from the losing party as part of the costs such 
amount as shall have been expended for printing paper books 
upon said appeal.** 

This case, therefore, turns upon the construction of the 
words: **the party in whose favor the final decisimt m ten- 
dered.*' The defendants con^tend that this means the final 
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decision in the appellate c ourts. However, we think this 
question has been frequently decided by our Superior Court. 

In Henning vs. Keif er, 4 3 Pa. S. C. 177 the judgment 
in the lower court was for treble damages. Upon an appeal 
the assignments of error were sustained and the record re- 
mitted with instructions to enter judgment for the actual 
damages as found b ythe jury. The judgment in the Su- 
perior Court was, therefore, in favor of the appellant and yet 
the appellant was not permitted to collect the costs of the 
paper book because the final decision, namely, the judgment 
in the Court of Common Pleas, was not in his favor. 

* 'Notwithstanding the fact that the defendant succeed- 
ed in reducing the amount of the judgment, he Was, never- 
theless, the losing party, just as the defendant on an appeal 
from the judgnvent of a justic e of the peace is the unsuccess- 
ful party if judgment be obtained against him in the Court 
of Common Pleas though for a less amount.** Henning vs. 
Keifer, 43 Pa. S. C 177, 

In that case the defendant was the successful party in 
the appellate court, nevertheless, he was the losing party 
tested by the state of the record in the court below. 

**The words 'finally losing the cause' in the act of 1897 
and 'final decision' in the act of 1907, refer to the state of 
the record of the court in vrfaich the case is tried, which puts 
an end to the action; when no further questioa is reserved for 
future determination except such as may be ne cessary to 
carry the final judgment into effect* As a general rule a 
judgment is not considered a final one which settles only a 
part of several issues of fact.** 

Penna. Co. vs. Wallace, 44 Pa. S. C. 64. Those de- 
cisions were quoted with approval in Knowler vs. Everett 
Realty Co., 65 Pa. S. C. 169, likewise the exact point was 
decided in Coyne vs. Lackawanna Co., 23 D. R. 73. 

In the cdse at bar the defendants were the victors in the 
particular question raised on the appeal but the plaintiff got 
the final decision in their favoi. On account of the manifest 
injustice the court is loath to follow these decisions to their 
ultimate conclu&ion. However, there seems to be no portal 
of escape. It is not within the province of the court to 
change the law. 



Digitized by VjOOQIC 



WESTMORELAND LJLW JOURNAl* 53 

A similar hardship resulted in the construction of the 
act of 1833 relative to costs on an appe€d from a justice of 
the peace. The act provides: 

The costs on appeals hereafter entered from the judg- 
ment of justices of the peace and alderman shall abide the 
event of the suit, and be paid by the unsuccessful par^ aa 
in other cases.** 

Under this act a plaintiff may recover a much smaller 
sum on an appe€d from the judgment of a justice of the 
peace and yet recover costs. 

Knappenberger vs. Roth, 153 Pa. 614. 
iCing vs. Bayles. 31 Pa. 424. 

Under all these decisions the court is compelled to con- 
clude that the plaintiffs in this case are the parties in whose 
tavor the final decision was rendered and are, therefore, en- 
titled to charge and collect from the defendants as part of 
the costs such amount as was expended for printing their paper 
book on said appeal. 

The right to tax the other costs in the case does not 
seem to be questioned. 

And now, December 13 th, 1919, the assignments of er- 
ror are sustained and the Prothonotary is directed to tax 
the costs in accordance with this opinion. 



SAM VS. CZEPULL. 
Justices of the Peace — Certiorari and Appeals. 

Where pending an appeal from a judgment of a Justice of the 
Peace, the defendant also sues ou a writ of certiorari, on motion 
the writ of certiorari will be quashed. 

In the Court of Common Pleas of Westmoreland Coun- 
ty, Pennsylvania. No. 763 August Term, 1919. Ceritorari, 

The defendant in error filed a motion to quash and as- 
signed the following reasons therefor: 

**I. — ^The record returned by the said John B. Hager- 
man, J. P., to the said writ of certiorari shows that an appeal 
was taken by this defendant from the decision or judgment 
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of the said Justice of the Peace and the appeal perfected by 
the payment of costs and entry of bail August 13, 1919. 

2. — ^That the appe€d thus taken was filed in this Court 
Aug. 19, 1919, at No. 766 August Term, 1919. 

3. — ^That the certiorari to bring up the record in this 
case was issued Aug. 19, 1919. 

4. — ^That the defendant cannot have both an appe€d and 
a certiorari to a Justice's judgment at one and the same time, 
and the appe€d having been taken first and then filed in Court, 
the Court is asked to Quask the certiorari** 

H. Clay Beistel, attorney for Plaintiff in Error. 

B. R. Kline and John E. Kunkle, attorneys for Defend- 
ant in Error. 

McConnell, P. J.: On the 13th of August, 1919, the 
defendant took an appeal and on the 1 9th of August, filed the 
same in the Court of Conunon Pleas at No. 766 August 
Term, 1919, and the same is still pending. She also sued 
out the present certiorari. She is not entitled to both an 
appeal and a certiorari, and accordingly on motion, the writ 
of certiorari is quashed. 



WOLF VS. HAWiUNS. 

Affidavit of Defense raimng question of law. — ^Act of 1 4 
May, 1915, P. L. 483, Section 20. — ^Trespass for mental pain 
and suffering. 

No cause o< action arises for tbe recovery of damaffes In tres- 
pass for mental pain and suffering alleged to be incident to words 
ittered by a defendant, no assault and battery or other mode of 
producing physical harm having b^en alleged. 

Under Section 20 of the Practice Act of 14 May. 1916. P. K 48S. 
the Court is given authority in a case so circumstanced to enter 
iudgment generally in favor of the defendant 

In the Court of Common Pleas of Westmoreland County, 
Pennsylvania.. No. 227 Nov. Term, 1919. Trespass for 
the recovery of damages for mental pain, suffering and 
anguish. 

The defendant in this Affidavit of Defense raised the 
following question of law: 

"FIRST: Without answering any of the averments of 
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fact in the statement of claim, though formaaly den3ring the 
same, he is advised and believes that nothing therein con- 
tained by reason of the ques!:ion of law involved entitles the 
pl2dntif f to recover in thb action. 

SECOND: That the question of law, as he is advised, 
arising out of the facts stated in the statement of claim, is 
that no personal injury or violence of any kind was at the 
time stated inflcted by the defendant upon the plaintiff and 
that, therefore, she is not entitled to recover anything from 
him in this action. 

All of which is respectfully submitted for the decision of 
the Court in accordance with Sections 4 and 20 of the Statute, 
approved 14th May, 1915, P. M. page 483. * 

Bell & Bell, for plaintiff. 

Moorhead & Smith, for defendant. 

McConnell, P. J. ; The plaintiff's cause of action as dis- 
closed by the statement is for the recovery of damages in 
trespass on a case for mental pain and suffering alleged to 
be incident to words uttered by defendant. No assault and 
battery. or other mode of producing any physical harm is al- 
leged. That such a statement discloses no legad cause ot 
action is shown by many caes: Ewing vs. Railroad Co., 147 
Pa. 40; Simm vs. Duquesne Boro., 204 Pa. 551; Houston 
vs. Freemansburg Boro, 212 Pa. 548; Maurice vs. Railroad 
Co., 228 Pa. 198. 

Under Section 20 o fthe Practice Act of 14 May. 1915. 
the Court is given authority in a case so circumstanced to en- 
ter judgment generally in favor of the defendant and it is 
accordingly now so done. 
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DESUIAN V. ZEFCAK 

Capias In slander — Arrest of freeholder — Abatement of writ — 
Cunimon bail. 

A capias against a freeholder will be quashed if application be 
made within reasonable time. Sucti capias will be quashed even 
thougrh the defendant has entered bail to the actio non arrest, and 
the entry of bail is not a waiver of his right to have the writ abat- 
ed. 

Rule to abate capias in slander. C. P. Westmoreland 
Co. Nov. T. 1898. No. 46. 

N. A. Cort, for writ; 

Spiegel & McGeary, for rule. 

McCONNELL. J., Jan. 19. 1899.— On the first day 
of September, 1898. plaintiff sued out a writ of capias ad 
respondendum in slander. On Sept. 19. 1898, defendant 
made application that the writ be abated on the ground that 
he is a freeholder, an owner of unencumbered real estate 
within the county of above, the value of fifty pounds. This 
is not disputed by the plaintiff in his answer to the rule. The 
defendant, at the time of his arrest, gave bail. Under these 
circumstances is be entitled to an abatement of the writ? "A 
capias against a freeholder will be quashed if he apply before 
the expiration of the quarto die post:** Blackstone v. 

Potts. 2 Miles. 388; Buckman v. Jones. 3 W. N. C. 302. 'A 
capias agzunst a freeholder will be quashed if the application 
be made within a reasonable time, though after the quarto 
die post:** IngersoU v. Campbell. 10 W. N. C. 553. **A 
defendant who is arrested on a capias and who desires to 
avail himself of the exemption from arrest because he is a 
freeholder must make his application before the expiration 
of the term to which the writ was issued. It was held that 
a delay of three years was fatal: Gottschall v. Reinhart, 9 
Pa. C. C. 415. 

The foregoing authorities show that no precise period is 
fixed by the law within which a defendsmt is bound to plead 
his privilege of freedom from arrest, but they concur in this, 
that he may do so within a reasonable time. We think the 
defendant in this case has claimed his right within a reason- 
able time. The writ was not returnable until the November 
Term. It was issued on the first of September, and defend- 
ant was arrested, possibly, on the 1 4th of September. On 
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the 19th of the same mcmth this applicaticm was made. The 
only question remaining is whether by giving bail to the 
sherifif he has waived his right. 

It must be kept in mind that this is an acticm of slander. 
It has been held that special bail is cmly demandable where 
special damage is shown, or the defendant is about to go out 
of the jurisdicticm of the court : Scott v. Crum, 1 Pears. 196, 

^In slander bail is not demandable of course, but the court 
will hold to bail if the plaintififs swear positivdy to special 
damage, although the amount of damage be not specified. 
But the court will uniformly discharge the defendant in 
slander cm common bail unless special damage be alleged, or 
the words charge the plaintifif with a crime of gross nature:" 
1 T. & H. Prac. 172, Sec. 301. The affidavit filed in this case 
does not set up either of these two things. The defendant 
would therefore at least be entitled to discharge on commcm 
baiL But the question we have to dispose of here is not 
whether he may be discharged on commcm bail but whether 
the writ should be abated because it was unlawful to issue 
it against a freeholder. The act provides that if any free- 
holder exempted from arrest shall happen to be taken by any 
writ of arrest that the court shall examine into his circum- 
stances, ''And if they find he is such as by this act is intend- 
ed to be exempted, the court shall, of their own accord, abate 
the writ." We have examined into defendant's circum- 
stances and have found that he is such as by the aforesaid 
act was intended to be exempted. The abatement of the writ 
must therefore follow unless by giving bail to the sherifif he 
has precluded himself from his right. The obtaining of the 
reduction of the amount of bail and discharge cm common 
bail does not preclude a defendant from his right : Dcribscm 
V. Fitzpatrick, 2 W. N. C. 186. See also Becker v. Goldschild, 
9 Pa. Sup. Ct. 50, where writ was quashed after bail entered. 

He would be discharged on commcm bail even after giving 
bail to the sherifif, unless special damage be alleged : Morri- 
son V. Gardiner, 39 L. J. 22. 

In view of the positive provision that ''No f reehcrider shall 
be arrested," etc., we are of the opinion that the arresting is 
in the nature of an unlawful act and is much more than a 
mere irregularity which can be waived by giving bail to the 
sherifif. Rule absolute. 
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LEE VS. BALTIMORE & OHIO RAILROAD. 

NeffliKenee — RailroadM — CroHHlnRr at station — Contributory neffllKence — Cat»e for 

Jnry. 

In an action to recover damasrcH for the death of plalntllTs husband. It ap- 
peared that defendant railroad company maintained a Htatlon building upon 
one Hide of ItH double track road, and a platform without a shelter upon the 
opposite side, connected by plank walk for the use of passengers; that pass- 
engers were accustomed to remain in the station in cold weather until noti- 
fied that the train was approachlnic ; that it was the custom for passengers 
to remain In the station house until the train on the opposite track was In 
HiKht and then to walk over the crossing to the platfomt where passengers 
were received and dUcharitred from such trains; that deceased, on a cold and 
dark nlj^ht, purchased a ticket at the station, waited there until some one an- 
nounced that the train, which was reported ten minutes late, was comlnfr* and 
then with a number of other passenKcrs, proceeded in the usual way over the 
crossiniT to reach thi* platform and that as he was stepping upon the platform, 
he was struck by ii loone engine, whicli was runnlnir ahead of the passenir^r 
train at the rate of thirty miles an hour. , Held, the contributory nej^Uirence 
of the plalntlflT was for the Jury. . 

Where a pnpsenicer Is killed In crossing tracks at a station between the 
station and the train, the question of ordinary care is for the Jury, unless the 
passensrer stepped Immediately In front of a movlnitr train or did not take the 
way which had been provided. 

In the Court of Common Pleas of Westmoreland County. 
No. 177 May Term, 1913. Motion for judgment n. o. v. 

John E. Kunkle and C. C. Walthour, for plaintiflf. 

Robbins & Wyant, for defendant. 

Doty, P. J.: It is evident that defendant is satisfied with 
the general course of the trial and with the amount of the 
verdict because no new trial is asked. The moticm is for 
judgment non obstante verdicto. The ccmtention is that 
there is no evidence which entitled the plaintifif to recover 
and, therefore, that judgment should be now entered for 
defendant notwithstanding the verdict. 

There was gross negligence on part of defendant. The 
passenger train, which was behind time, was expected every 
minute; passengers going East were required to go from the 
station to a platform cm the South side of the tracks; it was 
the custom for passengers to remain in the station until the 
approach of the train was announced and then to cross over 
to the platform. But notwithstanding such custom and the 
fact that a passenger rain was due, the engine which killed 
the deceased was run ahead of the passenger train, and past 
the station at such high speed that it could not be stopped 
until it had run several hundred feet beyond the point of 
accident. It is no answer to say that it is more difificult to 
stop a loose engine than a heavy train. If this be so, it was 
necessary to exercise greater caution in the approach of the 
station. In any aspect of the case, the questicm of defend- 
ant's negligence is for the jury. It was fairly submitted and, 
as we have seen, there is no complaint about the manner of 
submission. In no event would the court have been justified 
in deciding that question as a matter of law. 
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But does the testimony show a clear case of contributory 
negligence on the part of the deceased? This questicm will 
not be hard to answer if we get a clear understanding of the 
facts and of the circumstances which brought about the acci- 
dent. 

Alexander Lee, the plaintifTs deceased husband, was 
killed on the Baltimore & Ohio Railroad on the evening of 
24th November, 1912; it was cold and after dark; at Smith- 
ton Station, where the accident happened, there are two 
tracks lying South of the station, the Western track being 
nearer and the Eastern track further from the station, it is 
necessary for passengers going East to cross both tracks be- 
fore they can get aboard the trains; a board walk has been 
provided leading across the tracks from the station to a plat- 
form on the South side; the Eastern trains discharge and 
receive all passengers from this platform and passengers 
cannot otherwise get on the cars as there is evidence to show 
that the doors on the North side of the Eastern trains are 
closed a this station ; there is evidence to show that the doors 
closed at this station; there is no shelter provided on the 
platform and it is customary for passengers going East to 
wait in the station until the train is in sight. Thus John 
Keim, the ticket agent at Smithton, a witness for the defend- 
ant testifies that ^it is the usual practice to leave the station 
after the rain is in sigh." 

The deceased was a passenger; he bought a ticket for 
Jacobs Creek intending to take the 5:35 train; it was re- 
ported ten minutes late, which would bring it to Smithton 
about 5 :45 at or about this time it was announced by some 
one that "she's coming," or "the train is coming;" all the 
passengers in the station started for the platform ; twenty- 
five or thirty reached the platform in safety; one barely 
escaped by running; the deceased had cross the tracks and 
was within one step of the platform when he was struck by 
the engine which was running in advance of the passenger 
train and went past the station, at the time the passenger 
train was due to arrive; the loose engine was running at a 
speed which took it several hundred feet beyond where the 
man was struck before it was brought to a stop; and that 
the deceased must have known of the approach of a train, 
as the view was unobstructed for some distance and he left 
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the station with all the other passengers when it was an- 
nounced that the train was coming. 

The above statement shows how the accident hi^pened. 
There is really no dispute about the facts relating to con- 
tributory negUgence. The only questicm is whether the de- 
ceased exercised ordinary care under the circumstances. It 
does not appear that he violated any rule of law. As a pas- 
senger he was not bound to stop, look and listen; he did not 
step immediately in front of a moving train, as he was with- 
in (me step of the platform when struck by the locomotive; 
he did what he was expected to do; he used the means pro- 
vided for a passenger to reach the train; he followed the 
usual custom as evidence cm both sides shows, and he did 
what all the passengers did that evening. It is true that he 
was the only one hurt; twenty-Uve or thirty reached the plat- 
form in safety; erne of the pass^igers saw the danger and 
remained cm the station side, and another barely escaped by 
running. The evidence does not show that all the passen- 
gers, or that any of them, ran from the staticm. In the 
emergency the witness Ross realizing the situation, ran to 
the platform. All the others, so far as the testimony shows, 
proceeded in the usual way, believing that the passenger 
train was approaching and would stop at the platform. 
Whether the deceased should have discovered that the train 
was running unusually fast and would not stop, and whether 
confronted by a sudden peril he should have run forward or 
jumped back, were questions for the jury. In other words, 
did the deceased act as a man of ordinary prudence under 
the circumstances? If this were a matter for the Court to 
decide, we should feel inclined to agree with the finding of 
the jury. It is hard to see what other course a passenger 
would pursue. All the other passengers started to cross to 
the platform after the train was in sight and in this they 
followed the usual practice. 

In reaching this conclusion we have been guided by 
numerous dedsicms of the appellate courts. The facts h^e 
are very similar to the case of Keifner vs. Pittsburgh, etc, 
Ry. Co., 223 Pa. 50. The authority settles that the deceased 
was entitled to the protecticm of a passenger; that the ccnn- 
pany was bound to provide a safe passage from the station 
to the platform; that the crossing and platform were in ef- 
fect a part of the station; that the deceased had a right to 
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rely that the defendant would do its duty and provide a safe 
passage and that the question of contributory negligence was 
for the jury. There the announcement of the arrival of the 
train was made by the ticket agent; while here all the pas- 
sengers left the station after the train was in sight. This 
distinction, however, is not vital as we find in Harper vs. 
Pittsburgh, etc., R. R. Co., 219 Pa. 368, the passengers on 
their own motion left the station when they heard ^^the train 
whistle for the station." Here, too, the deceased, as we have 
seen, must have known of the approach of the train, but with 
the other passengers he followed the usual custom and it was 
for the jury to say whether he should have been more ob- 
servant and thus discovered that the engine was going at a 
high rate of speed. The deceased took the right way and left 
the staticm at the customary time. And such custom being 
acquiesced in and generally observed, must have been known 
to the servants of defendant and passengers would have the 
right to assume that the trains would be run accordingly. 
Such principle seems to have been controlling in Robei;ts vs. 
Penn. R. R. Co., 238 Pa. 404. 

The cases seem to hold uniformly that where a passenger 
is killed in crossing tracks between the station and train, the 
question of ordinary care is for the jury, unless the passen- 
ger stepped immediately in front of a moving train or did not 
take the way which had been provided. An example illus- 
trating the first exception is found in Goller vs. R & O. R. R. 
Co., 229 Pa. 412, where the matter is summed up as follows: 
'^he danger was manifest and the rule that one who is 
struck by a moving traiil, which was plainly visible from the 
place where it was his duty to stop, look and listen, will be 
conclusively presumed to have gone into an obvious danger." 
This case applies the rule declared in Carrol vs. R. R. Co., 
12 W. N. C. 348, to wit: '"That a person who steps in front 
ofa moving train that he saw or would have seen, if he had 
taken the care which the law and common prudence require, 
win be conclusively presumed to have been negligent." ..At 
lea^ such interpretation is given in Weisenberg vs. R. R. Co., 
237 Pa. 36. Both cases, however, differ from the one in hand 
in that it was not shown that the persons injured crossed 
the tracks in the customary way and as they were expected 
to do. 

And as illustrating the second exception Yeosack vs. Rail- 
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road Co., 221 Pa., 493, and Weisenberg vs. Railroad Co., are 
in point. 

In Besecker vs. Railroad Company, 220 Pa. 507, it is held 
that a passenger crossing the tracks at a station is held to 
the duty of ordinary care and whether he performed that 
duty is for the jury. And to the same effect are Keefner vs. 
Pittsburgh Ry. Co., 223 Pa., 50, and Struble vs. Pennsylvania 
Co., 226 Pa. 118. In West Chester etc. Railroad vs. McElwee, 
67 Pa., 311, the rule is laid down which has been followed 
since : '^he law is well settled that what is and what is not 
negligence in a particular case is generally a questicm for the 
jury and not for the court. It is always a question for the 
jury when the measure of duty is ordinary and reascmable 
care. In such cases the standard of duty is not fixed but 
variable. Under some circumstances a higher degree of care 
is demanded than under others." 

The rule is readily understood. The only trouble is to 
apply it to the circumstances of each case. And it is rare 
that two cases are found exactly alike in every detail. It is 
for this reason that authorities are apparently conflicting 
and sometimes confusing. There has been no case cited pre- 
cisely like the one under consideration, but applying the gen- 
eral principle and following analogous cases, it seems reason- 
ably clear that there was no error in submitting to the jury 
the question of negligence. 

If the deceased made any mistake it was at the time he 
reached the eastern track. He, perhaps should have discov- 
ered at that point that the train was running at unusual 
speed and that it would not stop. Without fault of his own 
up till that time he was suddenly placed in a position of great 
danger. Whether he did the wrong thing then or failed to 
do the right thing the jury must determine. He left the 
station, as defendant's testimony shows, according to the 
usual practice; he followed the path provided for him; he did 
what was done by all the other passengers, and he had a 
right to assume that the train would be run in the customary 
way which had theretofore been recognized and permitted 
by the defendant company. The motion for judgment n. o. v. 
is therefore denied. 

And now, January 17th, 1914, after due consideration, 
the motion for judgment non obstante veredicto is denied, 
and upon payment of the jury fee judgment on the verdict. 

NOTE — The judgment in this case was affirmed in 246 
Pa. 566. 
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McCLUNE'S ELECTION CASE. 

Kleotlon Iaw. — Alleirations In a petition to contest an election. 

The «iid t« be kept In view In an election contest. Is, not, that there may 
hare been IrrervlMrltles In the conduct of some of the members of the £lc- 
tlas Board which may be censareable by the terms of the election law, but 
whether the eontestlnir candidate has been injured, by havlnir, by the Elec- 
tion board's mistake or misconduct, leipal votes cast for him, not counted, 
•r by liavinff votes that were Illegal counted for his competitor, and tha, 
when these injuries are redressed In a content, the change wrought by their 
correction, would be su dent to show, that the contestant, and not the con- 
testeo had been legally elected. 

If taking the allegations of a petition of the contestant to be true. In which 
it is souffht through that Instrumentality to Initiate a proceedlnjr In Court to 
contest an election, they would be InsufTlclent If sustained by evidence to show 
tliat the election had resulted in his favor rather than in favor of his com- 
petitor, such contest ouyht not to be entertained nor should a practice be 
enconrared of, for trivial reasons, appealing from results, in rood faith, 
ascertained at the polls, to proceedings in the courts especially, on grounds 
not shown or averred to have transgressed the lesal rights of the contestant. 

If there have been forbidden acts conunltted by some members of the 
election board, acts which may or may not be penalised by the terms of the 
statute, when. In a prop^ case, the law Is sought to be enforced, they are not 
for consideration In a proceeding of this kind, unless those a<*ts are averred 
or shown to have been destructive of the individual riitrhts of the contestant 
with respect to the results of the election. 

In the Court of Quarter Sessions of Westmoreland Coun- 
ty, No. 10, Nov. Term, 1919. Petition to contest an elec- 
tion of a Justice of the Peace in the Borough of Ligonier, 

Lewis C. Walkinshaw, for contestant. 

BY THE COURT: 

McConnell, P. J.: On the 15th of November, 1919, a pe- 
tition, purporting to have been signed by forty-five qualified 
electors of the Borough of Ligonier, was presented to the 
Court of Quarter Sessicms, through the instrumentality of 
which it is sought to initiate a proceeding in court to contest 
the election of one, Franklin T. Cook, who has been returned, 
by the prefer electicm board, as having been elected to the 
office of Justice of the Peace in said borough, at the State 
and municipal election held on the fourth day of November, 
1919. His competitor at that election was one, C. M. Mc- 
Clune, in whose behalf this proposed contest is now sought 
to be instituted. 

According to the returns, as certified, C. M. McClune, at 
that election, received 189 votes, and Franklin T. Cook re- 
ceived 193 votes. Two of the petitioners, to wit: A. B. 
Myers and C. W. Crawford, were election officers who served 
at that election, and have joined with the other electicm offi- 
cersy in certifying the correctness of the computation of the 
result, as it was returned by them. A. B. Myers was the 
Judge, and C. W. Crawford was the Majority Inspector at 
that dection, and they, with others, are petitioners in this 
proceeding. 
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We do not understand it to be alleged in the petition, that 
the return that was made is not truly representative of the 
facts as they appeared at the time of examining the ballots 
and computing the result. We do not understand that this 
petition, in which the two election officers aforesaid have 
joined, is designed to assert, or does assert, — ^that they, with 
the other election officers, joined in making any confessedly 
false, or fabricated return, with respect to the number of 
ballots in the box, nor with respect to the respective candi- 
dates for whom those ballots had been cast. No fraud is 
now asserted in that respect. We must consider, therefore, 
that this petition is predicated solely on the ground that all 
the ballots found in the ballot-box, and entering into the re- 
turned computation of votes, were not representative of the 
votes of legally qualified electors of the borough. And, look- 
ing at that as being the intended purport of this petition, we 
are also required to consider that all the ballots actually cast, 
were either cast by registered voters of the district, or, if 
not registered, that the ballot of the voter could not legally 
have gotten into the box, without the requisite legal proof of 
the voter's right to vote having been first made to the board 
— ^to the sufficiency of which proof — the Majority InspectcM", 
or the Judge — must have, at the time, assented. If a regis- 
tered voter's right had been then challenged, the same would 
have, been true. There is no complaint of irregularity in 
these respects. We must, therefore, take it, that, under this 
petition, its intended scope is, that we should confine our- 
selves to the question of what is therein asserted to make 
some of the votes in the ballot-box illegal, and which, there- 
fore, should not have been allowed, as they have done, — ^to 
figure in the computed and certified result, and that the al- 
lowance of them by the board so to do, has been to the detri- 
ment of the contesting candidates in the correct result as to 
the person elected. 

The end to be kept in view in an election contest, is, not, 
that there may have been irregularities in the conduct of 
some of the members of the election board which may be 
censurable by the terms of the election law, but whether the 
contesting candidate has been injured, by having, by the 
board's mistake or misconduct, legal votes cast for him, not 
counted, or by having votes that were illegal counted for his 
competitor, and that, when these injuries are redressed in 
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a contest, the change wrought by their correction, would be 
sufficient to show, that the contestant, and not the contestee, 
had been legally elected. If, taking the allegations of the 
petition of the contestant to be true, they would be insuffi- 
cient, if sustained by evidence, to show that the election had 
resulted in his favor, — ^rather than in favor of his competi* 
tor, a contest ought not to be entertained, nor should a prac- 
tice be encouraged of, for trivial reasons, appealing from re- 
sults, in good faith, ascertained at the polls, to proceedings 
in the courts, especially, on grounds not shown or averred 
to have transgressed the legal rights of the contestant. If 
there have been forbidden acts committed by some mem- 
bers of the board, — acts which may, or may not, be penalized 
by the terms of the statute, when, in a proper case, the law 
is sought to be enforced — they are not for consideration in a 
proceeding of this kind, unless those acts are averred or 
shown to have been destructive of the individual rights of 
the contestant, with respect to the results of the election. 
Violations, even of the criminal law, not shown to have been 
productive of prejudice to the rights of the complainant, by 
giving an undue result in favor of his competitor, are neces- 
sarily, aside from the end to be legitimately aimed at in a 
contested election case. The 18th section of the Act of 19 
May, 1874, P. L. 213, (2 Purd. Dig. 1393,) provides, inter 
alia, as follows: 

'The petition shall be presented to the court, or law 
judge having jurisdiction, except where otherwise pro- 
vided in this act; and if it shall be adjudged sufficient, it 
shall be filed of record in the proper court, and, thereupon, 
a time shall be fixed for hearing,^^ &c. 

''When a complaint in a contested election proceeding 
is in due form upon its face, it is the duty of the court to 
take jurisdiction, and to make such orders and decrees, as 
wiU speed the investigation. When, however, the pre- 
requisites necessary to confer jurisdiction have not been 
complied with, as shown by the face of the complaint it- 
self, the proceeding will not be entertained, but, on the 
contrary, will be dismissed, at once." In Re-Barber's Con- 
tested Election, 10 Phila., 579. 

We are, at present, to pass on the question of the suffi- 
ciency of this petition on its face, to require the Court to de- 
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clare its legal safficiency, in order to its being entitled to 
be filed in the proper conrt. 

The same section of the Act of 1874 f r<Hn which quotation 
has just been made, also provides: '^Tlie petition shall con- 
cisely set forth the cause of complaint, showing wherein it 
is claimed the election is undue or illegaL'' 

Therefore, what is not set forth in the petition is to be 
treated as not having been made relevant to the proposed 
proceeding in the case. 

In the contested election of Jenkinson, 7 Dist. Reports, 
598, Judge White of Allegheny County, said this, of that eon- 
tested election: ^he Act of Assembly requires that the 
petition for a contest of this kind, 'shall concisely set forth 
the cause of complaint, showing wherein it is complained 
the election is undue and illegal.' It is not suflHcient to set 
forth in general terms, however positive, numerous frauds 
and illegal voting. It must set forth specially the frauds 
and illegal votes, and show that these frauds and illegal votes 
elected the party returned, and defeated the contestant. For 
that purpose, it is necessary to state for whom these voters 
voted. The petition of complaint, or the papers connected 
with it, must give the names of the alleged illegal voters, 
and the grounds of illegality, so that the respondent may 
know what he is called to meet." 

^In cases of contested elections, the courts are not like 

a board of canvassers, but their duties are to examine into 

the existence of such i^>ecified frauds and irregularities 

as would nullify the result made by the return judges. 

The powers of the court are but judicial. Precision and 

accuracy are the vital elements of all judicial forms. 

Every fair presumption is to be made in favor of the oflH- 

cers conducting the election." 

With reference to a proposed amendment to the original 
complaint, involving a proposed addition of forty-nine names 
of idleged illegal voters at the same election. Judge White 
also said, in the case first mentioned, this: 'It is nowhere 
stated for whom the 49 voted. Unless they voted for Jen- 
kinson, it is no ground of contest. In the original petition, 
it is substantially averred that the 91 voted for him. The 
amendment asked for is to add the 49 to the original list; 
but it should have been stated that they also, voted for Jen- 
kinson." The amendment was, therefore, refused. 
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In the case of the contested election of John T. Griffiths, 
1 Kulp, 157, Judge Rice said. *The Court, in trying an elec- 
tion contest, acts, not as a canvassing board, but judiciallj^, 
and cannot throw out, or inquire into, the legality of a vote, 
unless that vote is attacked by the pleadings." 

In the case of the contested election of Edwin R. Wheelock 
82 Pa., 297, the election was not held at the place designated 
in the sheriff's proclamation, but at a place forty rods distant 
therefrom: "Held, that the irregularity was immaterial, 
under the circumstances, as its correction would not change 
the result of the election.*' 

In the case of Zerly v. Snare, 107 Pa., 183, the following 
was said : ''A petition was filed to contest the election of a 
borough officer, which averred that many illegal ballots were 
cast and counted against the contesting candidate, and if 
they had not been counted, the contestant would have been 
elected; the petitioner, however, failed to aver expressly, 
that said illegal votes were cast for the candidate who was 
declared elected, and also omitted to state the number of 
such illegal votes, or the whole number of votes cast; Held, 
that the petition was defective and insufficient, and was 
properly quashed." 

Skerrett's case, 2 Pars., 514, although not decided under 
the present election law, nevertheless, contains many points 
that always have been of value in contested elections, and 
may be of value in this case. It was held in that case, — ^un- 
der the legislation then existing, — as follows: "A petition 
which merely contains a complaint, of ^undue election,' is 
not sufficient. The terms 'undue election or return,' are the 
expressions of facts which constitute such an election or re- 
turn undus. And these facts must be a sufficient ground for 
r^etting the elections aside. The complaint must plainly and 
succinctly state such facts, which, if sustained by proof, 
would render it the. duty of the court, either to vacate the 
election entirely, or to declare that another party, and not the 
person returnrd, was duly elect'^d to the office in question. 
Unless the petition is thus perfect, the court will quash it on 
motion. 

Where the petition states mere irregularities, and want 
of conformity to the provisions of the election law, that are 
merely directory, the Court, for that reason, will not set 
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aside an election, when there is no allei^ration of fraud or 
mistake thereby. 

' Where a petition merely states that D. C. S. was returned 
elected, it is too vague and general. It is a statement of con- 
clusions, not of the facts from which they are dravm. It is 
stated in the petition that many illegal votes were received 
and counted for D. C. S., and fraudulent votes were received 
and that, by the illegal mode of counting the tickets, a ma- 
jority had been made to appear in his favor; such an aver- 
ment is not sufficient. It must be stated in the petition what 
would have changed the result, and the manner in which it 
would have been changed." 

Applying the principles exemplified in the foregoing cases 
to the petition submitted in this case, should the Court ad- 
judge it to be sufficient, or insufficient? That is the now- 
pertinent question. 

The charging part of the petition begins at the 8th para- 
graph. In brief, it is therein alleged, that, while Frank 
Houpt, Minority Inspector, and N. M. Weller, Jr., one of the 
Gerks, were engaged in entering each vote on one tally 
paper, Houpt had a pencil in his hand. This is forbidden by 
the Act of Assembly, but it is not alleged that any fraudu- 
lent use of it was made, or that the number of vctes^cast for 
the respective candidates for the office of Justice was, in 
anywise, affected thereby. It is also alleged therein, that, 
during the reading of the votes by the Judge, the same Min- 
ority Inspector had, for a considerable time, left the election 
room, and the same Clerk had, during his absence, entered 
the record thereof, on both tally sheets; but it is not therein 
alleged that the record so kept was made to be, by reason 
of his absence, variant from what was indicated by th'^ 
Judge's reading of the ballots, or that the record so made is 
false, or a willfully fabricated one. Certainly this temporary 
absence of the Inspector was an unauthorized mode of pro- 
ceeding, but our question now is, as to whether it affected 
the contestant's rights, with respect to the certified result. 
It is not specifically averred that it did have such an effect. 

"In cases of contested elections, where there are irregu- 
larities complained of in conducting the election, when not 
of a flagrant kind, the court will look to its good faith and 
integrity. The courts are not to defeat the expression of 
the popular will because of some slip in the minor details 
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of an election. Hence, where one of the clerks, by intoxi- 
cation, was unable to continue his labors, and another person 
was called to act in his place, but was not sworn, and contin- 
ued to officiate until the regular clerk was able to resume his 
duties, the court refused to set an election aside oh this 
ground, — there being no allegation of fraud or mistake in 
conducting the election." Boilean's Case, 2 Pars. 507. 

It is alleged in the petition that these acts complained of, 
in this paragraph, with respect to the Inspector and Clerk, 
were contrary to the provisions of the Act of Assembly gov- 
erning elections. Conceding that to be true as to the mode 
of their procedure, but, if the procedure followed, though ir- 
regular, nevertheless eventuated in giving in the certified 
return, to each candidate all that he was entitled to, accord- 
ing to the ballot? — and no more — the special thing we are 
inquiring about has not been affected thereby. It is not 
averred that that special wrong has been thereby affected, 
and, without averment, we are not to assume that it was. 
It is only claimed in the position, that the recited mode of 
procedure was "fraudulent, illegal and void," and that, "for 
these reasons, the said certification of said election officers, 
showing that the said Franklin T. Cook received a majority 
of votes cast for the office of the Justice of the Peace in the 
Borough of Ligonicr, is illegal and void." That deduction 
is a non-sequitur; 

Whether the irregularity recited is iroperly characteriz- 
ed, as the petition characterizes it, is not for us in this case, 
tiie material point; whether such procedure helped or hurt 
C. M. McClune, in the matter of recorded or certified votes, 
or whether he and his opponent thereby received precisely 
what they were entitled to, according to the ballots, is, in 
so far as the petition's averments are concerned, left open 
for mere eurmire. The law would surmise, in the absence 
of a specific averment to the contrary, — that each candidate 
was certified to have received precisely what he was entitled 
to, according to the ballots. If all that is averred in this par- 
agraph were established by proof, and no more, it would still 
not show that either of the candidates would be entitled to 
have, in the conte-t, more or fewer, votes counted for him, 
that has been actually certified by the election board to have 
been given to each of them. 
The ninth paragraph alleges that four UNNAMED and 
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otherwise unidentified non-residents of the district had been 
permitted to vote, and that they had voted for Cook. Who 
were they? Were their names on the registry list? Was 
their right challenged? Do the two election officers, whose 
names are at the head of this petition, mean to say they or 
or either of them, consented, without proof, to the receipt 
of these four alleged illegal votes? With respect to what 
specific voter's rights could an issue be made an answer of 
the respondent? They should be named, to the end that re- 
spondent's answer might take issue with respect to their 
rights as qualified electors of the district, if he desired to 
do so. 

The tenth paragraph alleges that eight persons had been 
allowed to vote, ^^Who were presumably above the age of 22 
years, who had not paid taxes or produced tax receipts, — or 
been required by the board to do so. 

Why '^presumably?" By whose presumption? What was 
the actual fact? Who were they? Above all, for whom did 
they vote. In so far as averment is concerned, we have as 
much right to assume that they voted for McClune, as to as- 
sume they voted for Cook. If they were actually and not 
simply '^presumably," above the age of twenty-two-^nd 
that were proven — and no more than what is averred— could 
the Court, in a contest, count any more votes for McClune^ 
or any fewer for Cook? If so, how many. 

The 11th, 12th and 13th paragraphs disclose no new facts, 
but are expressive of legal conclusions and reasoning deduc- 
ible from the supported sufficiency of averment in the par- 
agraphs already considered. They need not be now speciall/ 
discussed, for they bring into the case only differing aspect? 
of facts already considered, or conclusions therefrom, and 
what petitioners say they believe about them. 

The 14th paragraph embodies the prayer of the petition. 
Among other thine:s, it is therein asked that the ballot-boc 
be impounded, and opened. It must be remembered that 
now — ^without numbering — all ballots 'iook alike" in the 
ballot-box, and an inspection thereof would not afford evi- 
dentiary identification of only illegal ballots, so that they 
alone might be eliminated from the count. If 400 voters 
were to be called to tell how they respectively voted — ^it is 
a course of procedure that would be an unsatisfactory sub- 
stitute for a procedure formerly available and existing, when 
ballots were required by law to be numbered. 
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^^Ballot-boxes cannot be opened until it is proved that they 
contain illegal votes, or evidence of miscounted results, and 
then only when corruption would reverse the return, unless 
it be apparent that there was a general course of miscon- 
duct in the election board, the particulars of which, as af- 
fect the election, could not otherwise be known." North- 
ampton County Contested Elections, No. 2, 6th District Re- 
ports 150. 

The circumstances as recited in this petition are not such 
as would make an opening of the ballot-box as a mode of 
diicovery, of practical value — ^unless it might be ordered, for 
the purpose of patronizing a fishing expedition out of sea- 
son. It is not rarely that we hear the words **fraud," **il- 
legality," &c &c. made use of after an election by thos^ dis- 
satisfied with the announced result^ — and, while taking coun- 
sel of their ten-feelings, they may, in all sincerity, use such 
terms, but the standard of the law, unaffected by feelings of 
acute disappointment, has a different guide for determining 
what is legally appropriate for a given situation. 

'In the absence of fraud in an election, a contest is not 
to be encouraged, and, if there appears to have been an hon- 
est expression of the popular choice, and a fair count of the 
votes, the election ought to stand. Mere irregularities will 
not avail to set aside, nor where nothing else appears, will 
these furnish probable cause for a contest." Per Rice, P. 
J., in Contest of Election of Jno. T. Griffiths, 1 Kulp, 157. 

We adjudge this petition to be insufficient, and it is ac- 
cordingly dismissed. 

COMMONWEALTH Vs. GATTI. (1.) 

TUtK T^w. — PoMseHfilon of dofTA by nnnatnrallx^ foreign bom residents. 
Act of June 1. 1915, P. 1.. 644. 

Where upon an appeal from a summary conviction under the Act of June 
5, 1915. P. L. 644, prohibiting foreign born retiidents having dogs In their 
possession, such conviction cannot be sustained ajralnst a defendant who Is 
an unnaturallxed foreiioi born resident, where it appears that the dog was 
owned by the defendant's minor son, who was a native bom citlsen and who 
had paid taxes on the doir and had also taken out a license to hunt g»me, 
even thoufrh the son's residence and place of actual abode was In the premises 
and In the house occupied and controlled by his father, the defendant. 

In the Court of Quarter Sessions of Westmoreland County, 
No. 96, February Sessions, 1919. Appeal from summary 
conviction. 

Thomas G. Taylor, Ass't. District Attorney, for Common- 
wealth. 

Williams, Wegley & Doran, for defendant. 

Copeland, J.: This is an appeal specially allowed the 21st 
day of January, 1919, and filed by leave of Court nunc pro 
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tuBc as of the 10th day of January, 1919, by the defendant, 
who was, on the last mentioned date, convicted before a Jus- 
tice of the Peace of violation of the Act of June 1, 1915, P. 
L. 644, 

The first Section of this Act provides: ''That it shall be 
unlawful for any unnaturalized foreign-bom resident to hunt 
for, capture or kill in this Commonwealth any wild bird or 
animal, either game or otherwise, of any description, except- 
ing in defense of person or property; and, to that end, it shall 
be unlawful for an unnaturalized foreign born resident with- 
in this Commonwealth to either own. or be possessed of a dog 
of any kind/' 

This Act also provides a penalty of fine or imprisonment 
and the forfeiture of such dog upon conviction of a person 
violating the Act. It is further provided in the third section 
of this Act : ^The possession of a dog at any place outside 
of buildings, within this Commonwealth, by an unnaturalized 
foreign bom resident, shall be conclusive proof of violation 
of the provisions of Section 1 of this Act, and shall render 
any person convicted thereof liable to the fine as fixed by said 
Section/* 

It is further provided in the fourth section of this Act: 
**The presence of a dog in a room or house or building, or tent 
or camp of any description within this Commonwealth, oc- 
cupied or controlled by an unnaturalized, foreign bom resi- 
dent shall be prima facia evidence that such dog is owned 
or controlled by the person occupying or controlling the prop- 
erty in which said dog is found and shall render such person 
liable to the fine imposed by Section 1 of this Act." 

The petition for allowance of appeal admits that the de- 
fendant is an unnaturalized, foreign-born resident of the 
Commonwealth and of WestmiH-eland County, and does not 
deny that two dogs were kept on and about the premises oc- 
cupied and controlled by the defendant at the time men- 
tioned. On the hearing of the appeal, the testimony of the 
Commonwealth's witnesses did not go further than to show 
the presence of two dogs on the premises and in the house 
occupied and controlled by the defendant. There was no tes- 
timony introduced on the part of the Commonwealth to show 
possession of a dog by the defendant at any place outside of 
buildings, or that the defendant used a dog or dogs in hunt- 
ing, contrary to the Act. 
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The petition for allowance of appeal also avers, and the 
proofs offered by the defendant and a number of witnesses 
called in his behalf folly sustains the averments, that the two 
dogs in question were owned by Raymond Gatti, a minor son 
of the defendant, who was a native born citizen of the United 
States and of the State of Pennsylvania; that the tax im- 
posed by law on said dogs had been paid by said Raymcmd 
Gatti for the year 1918; and further shows that Raymond 
Gatti was a person duly licensed to hunt game in Pennsyl- 
vania for the year 1918; and also that he had his residence 
and place of actual abode on the premises and in the house 
occupied and controlled by his father, the defendant. 

The Commonwealth, nevertheless, contends that the pres- 
ence of the two dogs in such house or home, rendered the de- 
fendant liable to conviction and fine. To sustain this conten- 
tion would involve a disregard of the evidence and the clear 
intendment of the fourth section of the Act, which provides 
that the presence of a dog in such house shall be only prima 
facia evidence that such dog is OMrned or controlled by the 
person occupying or controlling the property in which it is 
found. 

There is nothing in the law which forbids a citizen of the 
United States of any age to own a dog or dogs. That the 
dogs in question were owned by Raymond Gatti, as stated 
before, was conclusively proven. Nor is there any law pro- 
hibiting such owner from keeping such dogs in the house in 
which he resides. Accordingly, the said Raymond Gatti had 
the right to keep his dogs in the house which is the common 
home of himself and his father. 

At the trial it was also contended, without any citation 
of authority for the contention, that a fact admitted, viz: 
that Raymond Gatti was not yet twenty-one years of age, 
in some manner or to some extent limited his right to own 
and keep dogs in the common residence of himself and his 
unnaturalized foreign Imh-u father. We have been unable to 
find authority to support this contention. 

It is clear, therefore, under the evidence, that the defend- 
ant is not guilty of a violation of the Act of Assembly under 
which the charge against him was preferred. The conviction 
is, therefore, iUegal and void and the judgment of the Jus- 
tice of the Peace is set aside and the defendant discharged. 
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AND NOW, to wit: the 19th day of July, 1919, after ar- 
gument and after due and careful consideration, it is ordered 
and decreed that the judgment of the Justice of the Peace 
be and, hereby is, set aside and the defendant discharged. 



COMMONWEALTH Vs. GATTI (2) 

Possession of Kuns by annatnrallzed foreign bom residents. — Acts of May 8, 
....l^Oe, P. L. 799. and July 11, 1917, P. I.. 799. 

Where In an appeal from a snnunary conviction under the Act of May 
8, 1909, P. Jj. 486, as amended by the Act of July 11, 1917, P. L.. 799, of a de- 
fendant, an unnaturalized forelirn bom resident, for having in his possession 
two shot runs found in his dwelling house. It appeared that one of the runs 
belonged to defendant's minor son and the other to an unnaturaUxed citiBen, 



both of whom lived with the defendant and had hunter's licenses, it was held 
that the mere fact that these iruns were found in a house or dwelling occupied 
or controlled by the defendant did not render him amenable to these Acts of 
Assembly in view of the undisputed evidence that the fire-arms were owned and 
kept in the place of residence 1>f persons having a leyal rlgrht to own and keep 
them. 

In the Court of Quarter Sessions of Westmoreland 
County. No. 97 February Sessions, 1919. Appeal from sum- 
mary conviction. 

Thomas G. Taylor, AssH. District Attorney, for Common- 
wealth. 

Williams, Wegley & Doran, for defendant. 

Copeland, J : This case was heard on appeal by defendant 
from a conviction before a Justice of the Peace, which appeal 
was allowed and filed at the same time as the appeal taken 
by the same defendant at No. 96 February Sessions, 1919> in 
which the judgment of the Justice of the Peace was set aside 
and the defendant discharged in opinion this day handed 
down. 

The defendant in this case was convicted for violation of 
the provisions of the Act of 8th May, 1909, P. L. 466, as 
amended by the Act of 11th July, 1917, P. L. 799, which 
makes it unlawful for an unnaturalized, foreign-born resi- 
dent to hunt for, capture or kill wild birds or animals, and, 
to that end, makes it unlawful for such person, within the 
Ccmimonwealth, to either own or be possessed of a shotgun 
or rifle of any make, or a pistol, or a firearm of any kind. 
The provisions of the Act with respect to the possession of 
firearms are in almost precisely the same terms as the pro- 
visions of the Act of the 1st of June, 1915, P. L. 644, for- 
bidding such unnaturalized foreign born resident to own or 
be possessed of a dog. 

On the hearing of this appeal, it appeared, by the ad- 
mission of the defendant as well as by the testimony of the 
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witnesses for the Commonwealth, that two shotsruns were 
kept and foiuid in the house or dwelling of the defendant in 
Burrell Township, this county, on the 31st day of December, 
1918. There was no evidence that the defendant was in pos- 
session of these firearms outside of any building, or that he 
hunted or killed any wild bird or animal in violation of the 
terms of the Act of Assembly. 

In this case, as in the case relative to the possession of 
two dogs, it was shown that the ownership of the gvms was 
in others than the defendant. It was proven by competent 
testimony that was not contradicted that one gun was owned 
by Raymond Gatti, a minor son of the defendant, who had his 
residence in the house of his father, in which the guns w«^ 
found, and that the other gun was owned by Frank Ferrari, 
an unnaturalized citizen of the United States, residing in this 
Commonwealth, and that the gun was kept in a room m the 
house of the defendant which was rented and occupied by 
Frank Ferrari. It was further shown that both Raymond 
Gatti and Frank Ferrari, owners of the guns in question, 
were, at the time the information was made against the de- 
fendant, licensed to hunt in the Commonwealth for the year 
1918. It also appeared that Raymond Gatti was over the 
age of sixteen and that he had regularly obtained his Hun- 
ter's license. 

The contention of the Ccmimonwealth that, nothwith- 
standing these facts, the mere presence of the shotguns in 
the house or dwelling occupied and controlled by the defend- 
ant, rendered him liable to the penalty imposed by Section 1 
of the Act, and for which judgment had been entered by the 
Justice of the Peace, if sustained would rob any significance 
the words of the fourth Section of the Act, which provide 
that ^Hhe presence of a shotgun or rifle or pistol or firearm 
of any kind in a room or house or building or tent or camp of 
any description within this Commonwealth, occupied or con- 
trolled by an unnaturalized foreign-bom resident shall be 
prima facia evidence that such gun is owned or controlled by 
the person occupying or controlling the property in which 
the gun is found," etc. 

The evidence is clear that these firearms were owned and 
were kept in the place of residence of persons having a legal 
right to own and keep them. The judgment of the Justice of 
the Peace is erroneous and it is, therefore, set aside and the 
defendant discharged. 
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AND NOW, to wit : the 19th day of July, 1919, after argu- 
ment and after due and careful consideration, it is ordered 
and decreed that the judgment of the Justice of the Peace 
be, and hereby is, set aside and the defendant discharged. 



COMMONWEALTH VS. HAMILTON. 

CRIMINAL. LAW.— 4)iiaHhtnK Bill of Indit'tment where In- 
formation 1h reqnired to !>«> made by Bureau of Medical Edn- 

catlon and LIcenMiire Arttt of 8 June, 1911, P. L.. 689 and 25 

July, 1918, P. L. 1220. 
Where an Information under the Artt« of 8 June, 1911, P. L. 089 and 3» 
July, 1918, P. L.. 1220 for prartMnv medic Ine without a lIcenHe In made by a 
private eltlxen and net by the Bureau of Medical Education and LleenHure, a 
bill of Indictment founded thereon would be quahhed. 

Where under fhe above recited Actn of AftHembly an lndl?tment 1h not In 
accordance with Ihe procedure prei«rrlbcd by the Htatnte bcauHe It han been 
prepared and iilKned by the DlHtrlrt Attorney and not by the Attorney Gen- 
eral or ftpeclal attorney, or both, nn preMcrlbed by (he statute, Huch bill of 
Indictment, on motion, will be quanhed. 

In the Court of Quarter Sessions of Westmoreland Coun- 
ty. No. 7, November Term, 1919. 

Nevin A. Cort, District Attorney and Charles C. Crowell, 
for Commonwealth. 

Moorhead and Smith and S. W. Bierer, for Defendant. 

Motion to quash indictment. After an argument, the 
Court deUvered the following oral opinion : 

McConnell, P. J.: The defendant has been indicted for 
practicing medicine without a license in a bill of indictment 
found on the twelfth day of November, 1919. In this bill of 
indictment there are six counts founded upon provisions of 
existing Acts of Assembly with respect to which defendant 
is alleged to have committed a violation. They may be 
grouped under the general designation of practicing medicine 
without a license, for the purposes of the nation that we are 
now asked for to dispose of. The motion is made before the 
selection and swearing of the jury for the trial of the case. 
The grounds alleged in support of the motion are as follows: 

1. The information or complain was not made as pro- 
vided by the statute, to wit: By the Act of 12th of July, 
1913, P. L. 1220, because it was not made by the Bureau ef 
Medical Education and Licensure. 

2. The indictment is not in accordance with the proced- 
ure prescribed by the same statute, because it has been pre- 
pared and signed by the District Attorney, and not by the 
Attorney General or special attorney or both. 

3. The defendant is entitled to the benefit of the statute 
in every way, as well as subject to its penalties, and being a 
penal statute it must be strictly construed. 
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Speaking generally of these reasons, we say that, in our 
opinion, they are adequate to support the motion now made, 
liie bill of indictment is signed by the District Attorney, 
"Nevin A, Cort, District Attorney/' It was that document 
that was presented to the Grand Jury, and on that the bill 
has been found. There is- no indication of any authority 
other than the ordinary authority of a district attorney to 
prefer such a bill. The basis for the bill that appears in the 
information is signed by ^'C. E. Snyder, M. D., complainant." 
It is dated the 17th of July, 1919. It is therein charged that 
^Hhe defendant did, on the above date, and at divers other 
times before and after said date, unlawfully engage in the 
practice of medicine and surgery, and did hold himself forth 
as a practitioner in medicine and surgery, did assume the 
title of doctor of medicine and surgery or doctor of specific 
diseases, and did represent himself as skilled in the healing 
art, and did invite the confidence and patronage of the sick 
and afflicted, and did diagnose diseases and treat diseases, 
and charge a fee for the same, all of which is contrary to the 
General Act approved the third day of June, 1911." And, 
added to this, we have the following: ^This information 
made upon the instance and advice of John M. Baldy, M. D., 
President of the Bureau of Medical Education and Licensure, 
who believes the same to be true." 

As far as the information is concerned, it only charges a 
violation of the Act of 1911. However, that is not the thing 
that is the premier basis for determining the question of the 
sufficiency of this bill of indictment. That Act of 1911 is a 
general Act, and its title sufficiently indicates the purpose 
of that Act. Further, it has been modified and amended by 
a later Act of the 25th of July, 1913, P. L. 1920, and such 
amendment is the basis of the allegation of the insufficiency 
of the present bill of indictment. In so far as the original 
Act of 1911 is concerned, the enforcement of it was left op^n 
to the ordinary modes of procedure for enforcement of penal 
statutes. Any one knowing of the violation of the statute 
could then, in the ordinary way, make an information and 
proceed in the way indicated in the statute for the enforce- 
ment of the law as against such violation. 

But the Act of 1913 changed that. It committed the en- 
forcement of the law as against its violations to a particular 
tribunal. Now there is likely a very good reason for the pro- 
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visions that are contained in tliis Act of 1913. We must re- 
member that lesrislation of this Isind is designed to protect 
the public from impostors, to protect the public from those 
who pretend to a knowledge of a science that they do not 
have. It is for public protection, and not in the interest of 
licensed doctors, that the law is tteated. When the author- 
ity to enforce the law against violations of the statute was 
changed from any volunteer informant to a different tribu- 
nal, there were certain things provided by that amending 
statute that are of substantial importance. As we have said, 
this was not a change any more than the original Act had 
sought to accomplish; this change was not made to accom- 
plish anything substantially different from what the original 
Act has been, the protection of the public. Cicero in one of 
his oraticms said that he would not deliver an accused per- 
son from the hand of a magistrate to the hand of a hostile 
mob. When the change came to be made here to put the 
power in the hands of some medical authority rather than in 
the hands of the public that was to be protected, there were 
certain safeguards that the law-making power saw fit to ex- 
press, the proper means of protecting from abuse such infor- 
mations as are authorized under these two statutes. It was 
not the Medical Society of Greensburg, in the county where- 
in the alleged violation of the statute was committed by the 
defendant; there might be hostility thwe of such a charac- 
ter as not to make it proper that the medical society shouM 
take the initiative and make information against alleged 
violaticms of this Act; it was not to such an authority that 
the question of det^-mining when accusations of his kind 
shouM be made was committed, but it was to the Bureau of 
Medical Education and Licensure, to be attached to the De- 
partment of Public Instruction. That Bureau, as the Act 
provides, ^^shall consist of seven members, two of whom, the 
Superintendent of Public Instruction and the Commissioner 
of Health, shall be ex-officio members thereof; the remain- 
ing members shall be appointed by the Governor of the Com- 
monwealth, who shall appoint the same on or before Septem- 
ber first, 1911. The s^id five members shall be selected ac- 
cording to certain rules that are prescribed in the second 
. section of this Act.'' And the make-up of that Board is, 
therefore, such as to sufficiently protect against infcH-ma- 
tions being instituted as a provision for the protection of any 
medical society rather than for the protection of the public 
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at large. The make-up of that bureau will approach such 
questions as may appear before it from different angles. 
They are not all to be of the same schools of medicine neces- 
sarily, but they are designated in the particular way set out 
in the second section. Then the next section of the Act says 
'^at said Bureau shidl be known by the name and title of 
the 'Bureau of Medical Education and Licensure of the De- 
partment of Public Instruction of the Commonwealth of 
Pennsylvania,' and shall effect its organization immediately 
after the appointment of its members by the Governor. At 
the first meeting held for the purpose of organizaticm it shall 
elect from its membership a president and a secretary, who 
shall also be a treasurer, and it shall have authority to make 
rules and regulation for the transaction of its business, and 
for registration of all physicians of this commonwealth, and 
for the ccmduct of examinations of applicants" and so on. 

So that, it is a board, it is a bureau, that the authority 
is reposed in it the first instance, rather than in volunteer 
informants from the general public. And it is a provisicm of 
the Act of Assembly that it shall be the duty of the bureau 
to enforce all the requirements of this act. 'In the case of 
violaticm of the provisions of this Act, procedure shall be 
through either the office of the Attorney General of the 
State of Pennsylvania, or by special attorney, or both, at the 
discretion of the Bureau." It is the bureau that shidl look 
to the enforcement of the provisions of this Act. Since this 
amendment has been made we must assume that it was made 
for a purpose. If the original act was left open so that any 
one could make the information, since this amendment was 
made we must interpret it to mean that that right was taken 
away, and was reposed in this bureau for a good reason. 
Whether the original act was not being enforced by volun- 
teer informations, or what the reascm was, is not material. 
It is sufficient that this original act was amended in respect 
to the procedure, and that amendment, in so far as import- 
ant in this connecticmiy is in the words which I have already 
, quoted. 

Now, it is a penal statute. The violation of the provisions 
of this statute are punished in the manner designated there- 
in. And after this amendment has been made, then the ac- 
tion of the bureau is the place where the prosecution is to 
start from. That bureau is authorized to adopt rules and 
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regulations for the conduct of its business, and this is a iiart 
of its business. It is made the special duty of tliat bureau, 
and it should act as a bureau, either by special c<msideration 
of the facts in a particular case, or by general rules author- 
izing some designated member of it to express its ccmdusions 
with respect to that particular case. Into this particular 
case as it comes before us now there runs no indication of 
compliance with that provision. We have not any indication 
here in the terms of the indictment that the bureau is seek- 
ing to enforce the provisions of this statute. We have not 
any indication in the manner in which the bill is signed show- 
ing that the Attorney General of the State of Pennsylvania 
is conducting this proceeding, or that it is being conducted 
by a special attorney, or both, at the discretion of the bureau. 
Now what do these words mean? They are not meaningless; 
we cannot understand that they are destitute of meaning. 
They express a procedure that we think is material. This 
was not left at haphazard. — ^I mean the enforcement of this 
statute. It was put in the hands of a bureau that could, in 
some general mode of procedure, enforce the law against 
violations of this statute. There would be uniformity of 
procedure through the Commmiwealth's placing the enforce- 
ment of this law in the hands of a designated bureau made 
up in such a way that the Act would not be prostituted to 
serve the purpose of enforcing some economic scheme of 
practicing physicians whose business might have been in- 
terfered with in a particular case. The object was to remove 
it as far as possible from local jealousies, and to remove it as 
far as possible from being made to subserve a purpose other 
than the protection of the public against impostors who un- 
dertake to deceive the public. 

Now that being the significance of the original statute, 
when taken in conjunction with the amendm^it, we ought 
to be able to see that a particular case as it comes into court, 
comes into court on the authority of that bureau and through 
the olBficials designated in the terms of that amendment. This 
is not signed by the Attorney General. The District Attor* 
ney is not a deputy of the Attorney GeneraL There is noth • 
ing along the pathway of this case in any papers that we now 
have before us that indicates that we have a case that it 
being presented to court in such a way that the court ought 
to take jurisdictimi of. 
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In a case that has been quoted in the argument, there is 
quoted from a text book which is generidly recognized, a pro- 
visimi of tliis kind: ^No person is to be made subject to a 
penal statute by implication. All doubts concerning their in- 
terpretatimis are to prepcmderate in favor of the accused/' 
And again : ^The doctrine is that when an offense is created 
by statute, and the same statute prescribed a penalty, or the 
mode of procedure, or anything else of the sort, only that 
which the statute provides can be followed." 

Now, allowing that to have operation in this case, the case 
now in court falls under the censure of those provisions as 
being a case ccmducted by a procedure that the Court, on a 
moticm of this kind, should not recognize. It does not matter 
about the correspondence that there may have been between 
the prosecutor and one Dr. Baldy, who is said to be president 
of that board. It does not matter about any letter since the 
making of this information and the originating of these pro- 
ceedings; it does not matter about any letters that Dr. Baldy 
may have sent to the District Attorney relating to what he 
says has been authorized as the action of the Medical Society 
of Westmoreland County. The Medical Society of Westmore- 
land County has no place in the legitimate procedure of a 
case of this kind. And Dr. Baldy, simply as Dr. Baldy, has 
ho place. In a proceeding, when it has been examined by the 
pn^er bureau, either specially, or under its general rules, 
when the bureau has determined that there is a proper case 
for prosecution, and the Attorney General authorizes by his 
ccms^it, and advice the introduction of such a proceeding, 
and that is followed up here, and the case comes before the 
Grand Jury in that shape, then we have a case that comes 
into court by the authorized procedure. There is a provision 
in this Act that leaves some discretion to the bureau as to 
whether it is the Attorney General that shall proceed for the 
enforcement of the law, or whether it is by special attorney. 
And we understand that ^^special attorney" to be the attor* 
ney specially representative of the Attorney General's olBfice. 
When we have a case thus originating and thus coming into 
court, we then have a case that it is proper for us to require 
the defendant to plead to the indictment. 

. Cases have been referred to in the argument, — one case 
disposed of by Judge Rupel, in which there was a motimi in 
arrest of judgment after the merits of the case had been 
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passed <m by a jury and after the accused person had seen 
fit to pass his opportunity and take his chance of acquittal 
before a jury, and when the merits of the case had been 
heard and he was convicted, then it would be too late for him 
to betake himself to a question of procedure that he had vol- 
untarily seen fit to pass by. We do not regard that as being 
any measure of the case as we have its status at present. 
Here is a motion made in liminie before a jury is sworn and 
before the defendant has been required to plead. And the 
proper place for a motion is not in arrest of judgm^it, but in 
arrest of the procedure for requiring him to plead. The 
^ther points that have been referred to in the argument shed 
no light on the particular case that we have under considera- 
tion. The particular question that we have under ccmsidera- 
tion is the authority to demand that the accused plead to this 
bill of indictment, having the history that it has, and lacking 
the authority which it lacks. This is a penal statute, and 
when the Commonwealth through its statute has spok^i as 
to the mode of procedure, there is an end of considering what 
the proper procedure is. It is penal, and it is just as impwt- 
ant that the procedure should be followed in a penal statute 
with accuracy. So that, we have no doubt but that this mo- 
tion should be sustained, although without any oppwtunity 
for making research beyond what has been disclosed <m the 
oral argument in support of this motion. We think that all 
three of the reasons assigned here should be sustained. The 
bill of indictment is accordingly quashed for these reasons. 
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WHITEHEAD vs. ORMESHER AU1X> CO. 

Stiiklnir off Jndrments improperly enterd — 
Chani^e of names. 

Where a suit l» broofcltt before a Justice of the Peace and Judgment 
rendered in favor of the defendant in an action In which the defendant In 
named as '*Orme«her Anto Company;** the plaintiff takes an appeal and 
thereafter files a statement In the Court of Common Pleas recitin^r the name 
of the defendant as ''Orraesher Auto Company, Incorporated'* and toolc Juds- 
ment for failure of the defendant to file an affidavit of defense, the court, on 
motion, will strike off the Judgrment where It appears that the defendant had 
no notice of the filing of the statement, it appearing that the defendant In 
the original procoedinir was an Individual tradln^r under the firm name and 
not a corporation. 

Where a suit Is bronj^ht asalnfit a corporation which does not exist, a 
partnership of the same name cannot be brousht on the records by rule to 
amend the statement. 

In; the Court of Common Pleas of Westmoreland County. 
No. 47 August Term, 1917. Fi. Fa. Motion to strike oflf 
judgment. Exceptions to finding of an Auditor to whom 
was referred the rule and answer to strike o£f the judgment. 

H. Clay Beistel, for plaintilBf. 

Rabe F. Marsh, for defendant. 

CopehuidJ. — This action was brought before J. B. Hager- 
man, a Justice of the Peace, on the 14th day of June, 1918, 
and is founded on a contract. A h^u*ing was had before the 
Justice of the Peace and judgment was rendered for the de- 
fendant. The plaintiff took an appeal to the Court of Com- 
mon Pleas of Westmorland County, filing it in the Prothon- 
otary's office on the 23rd day of July, 1918. On the 13th day 
of August, 1918, the plaintiff filed a declaration, or state- 
ment of claim, setting forth that the defendant was a corpo- 
ration of the state of Pennsylvania and captioned bis case as 
^^ Andrew Whitehead vs. Ormesher Auto Co., Incorporated." 
When the plaintiff took judgment for want of an alBfidavit of 
defense, without the word ^Incorporated," as set forth in 
the statement of claim, and a levy made there<m/ by the 
sheriff. The defendant then filed a petitimi to strike off the 
judgment for the reason that he knew nothing about the pro- 
ceeding and never had any notice of the appeal to the Com- 
m<m Pleas. A rule to strike off the judgment on that peti- 
tion was granted, an answer was filed and a commissimier 
appointed to take testimony and report the facts to the 
Court. 

The testimony taken before the commissimier shows that 
the plaintiff's statement of claim was handed to B. H. 
lliompson, defendant's attorney, by plaintiff's attorney, at 
the Union Depot, in Pittsburgh. The defendant attorney, 
seeing that the suit was against '^Ormesher Auto Co., Incor- 
porated" and that he did not represent any corporatism by 
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that name, did not notify the defendant, Ormesher Auto 
Company, for whom he had appeared at the hearing bef<Mre 
the Justice of the Peace. It may be stated here that the 
Ormesher Auto Company was owned by William Ormesher, 
who was trading and doing business as '^Ormesher Auto Com 
pany." The testimmiy before the commissi<mer also evi- 
dences the fact that William Ormesher never received any 
notice that judgment was had against him untU the sheriff 
appeared at his place to make a levy. The rec(H*d nowhere 
shows that he had notice of the filing of the statement of 
claim or the judgment taken thereon. He was entitled to 
notice of the filing of the statement of claim, so that he could 
have the privilege of filing an affidavit of defense, if he had 
any defense to make to the matters fm: which suit was 
brought, which we would presume he had, especially in view 
of the fact that the justice before whom the suit was insti- 
tuted gave judgment in his favor. Whose fault was it that 
he did not have this notice? It was the fault of the plaintiff 
in captioning his case and in filing his statement of daim 
against ^Ormesher Auto Co., Incorporated." 

Our conclusion, therefore, is that these proceedings 
should be stricken from the record back to the time the ap- 
peal was filed; therefore, we will order and direct that the 
rule be made absolute, without the prejudice of the right of 
the plaintiff to file a new statement of claim and to proceed 
against the defendant as the suit originally was filed on 
appeal from the judgment of the Justice of the Peace. 

It was argued at the hearing that the proceedings were 
de novo in the Common Pleas and that, therefore, the Court 
should idlow an amendment by striking off the words 'in- 
corporated" and '^a corporation of the state of Pennsylvania" 
in the statement of claim. If this suit is de novo in the Cmn- 
mon Pleas it would be a suit against a corporaticm and to 
amend by striking off would have the effect of bringing a 
new party on the record and, of course, this must be refused. 

Where a suit is brought against a corporaticm which 
does not exist a partnership of the same name cannot be 
brought on the record by a rule to amend the statem^it. 
This was decided in the case of Annie Markowitz vs. Ararat 
Dye Works, a case decided, a short time ago, in the Superior 
Court by his honor. Judge Head, but which as yet has not 
appeared in the advance sheet. 
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The case of Wright vs. Eureka Tempered Ck^per Com- 
pany, 206 Pa. 274, was cited as authority fw the am^id- 
ment. An examinatimi of that case shows that the Eurdca 
Tempered Copper Company and the Eureka Tempered Cc^- 
per Works were both corporations and that they were both 
one party; that the only change in the name of the corp(Nra- 
tion was from '^Company" to 'Vorks,'' and the cmly amend- 
ment asked for and which was idlowed was a change ii| the 
word ^Company" to the word ^^orks.'' This was not bring- 
ing a new party on the record and, of course^ was aUowed. 
You cannot sue a corporaticm and bring a firm or an indi- 
vidual on record because that has the effect of bringing a 
new party <m the record. It might also be stated here that 
Mr. Thompscm, the attorney to whom the plaintiff's state* 
ment of claim had been handed, did not enter his appearance 
<m record; that it only got <m the record by the fact that the 
justice had placed his name on the transcript as appearing 
for the defendant, without his knowledge, according to the 
testimony. So we have here a corporation sued, according 
to the plaintiff's statement of claim, that does not exist, and 
we have he^e an appearance that was not authorized and 
without the knowledge of the attorney himself. Consequ^it- 
ly, it is only fair and right that the party should be given a 
day in court to answer and make any defense, if he has any 
to make; hence our reason for making the rule absolute. 

AND NOW, to wit: the 15th day of March, 1920, after 
argument and after due consideration, it is ordered, adjudged 
and decreed that the judgment at No. 511 August Term, 
1918, entered by the plaintiff against the Ormesher Auto 
Company be stricken off and that the execution issued at No. 
47 August Term, 1919, set aside without prejudice to the 
right of the plaintiff to file a new statement of daim against 
the Orrmesher Auto Company as the defendant shown by 
the appeal from the judgment of the justice of the peace; 
the costs of the proceeding after the appeal was filed in the 
Court of Common Pleas to be borne by the plaintiff. 
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COMMONWEALTH, FOR USE OF NALEY vs. BALSAMO 

Forfeited recofirnlzanee«. — Act of 80 Juljr* 1842, P. li. MO 

Adultery, 
rnder the Art of 80 Jnly, 184<3, P. I^. 440, a distrlbaUon wUl be made of 
the fund realized from a defendant's forfeited recofirnixance in a case of adnl- 
tery; first, to the legral costs incurred In the proceedini^; second, to the per- 
son, acrent or attorney proHCcutin? the same to final Judjnnent; third, to 
the party Injured, and fourth, the residue to the proper county. 

In the Court of Common Pleas of Westmoreland County, 
Pennsylvania. No. 144 November Term, 1917. Exceptions 
to Auditor's Report. 

Carrol Caruthers, for exceptant. 

Crowell & Whitehead, contra. 

Copdand, J. — ^This action was instituted to recover the 
amount of a recognizance given by the defendant f w the ap- 
pearance of John Wentner, who was a defendant at May 
Term, 1917, of the Court of Quarter Sessions. The defend- 
ant, John Wentner, failed to appear and the bond was for- 
feited, judgment was obtained on the Inrnd, in the sum of 
$100.00, an auditor was appointed to distribute the fund un- 
der the Act of 30th July, 1842, P. L. 449, and the auditor's 
report on exceptions is now before us for disposition. 

The contention of the exceptant here is that, after pay- 
ment of the costs of this proceeding, the balance of the fund 
should be disributed to the County of Westmoreland. With 
this ccmtention we do not agree. The Act of 1842, supra, 
clearly provides that the amount collected on the bond shall 
be taken into open court by the sheriff, or other olBficer hav- 
ing received the same, and then the judges of any court shaD 
distribute the same in the following order, to wit: first, to 
the legal costs incurred upon the proceeding; second, to the 
person, agent or attorney prosecuting the same to final judg- 
ment; third, to the party injured, and, fourth, the residue 
to the proper county. 

The auditor followed the Act of Assembly in making the 
distribution, and we think his distribution is right and equit- 
able under the circumstances surrounding this case and that 
his report should be alBfirmed. 

We held at the time we entered judgment that Annie 
Petschat, the girl upon whose body the assault was commit- 
ted, was such a person who had suffered such loss and injury 
by the commission of the crime as to entitle her to be 
awarded out of the fund damages not only for actual loss 
incurred but for injury suffered by reason of the commission 
of the offence. 
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Tbeaot x!l€ar^ provides for tke pajrraent of daawigw idth 
interest from the tmie the offence was committed. The of- 
feacehere was committed on her -body and the damage. and 
in|mry she suffered was the direct result of her step father 
committing adultery upon her 1>ody and, therefore, she is 
enttlled to be awarded out of the proceeds recoT^ed from 
the bond inven for the appearance of the offender in the 
Quarter Sessions the amonnt of the damages that resulted 
from loss of money and injury to her person. 

Justice Black, in the case of Commonwealth vs. Robbins, 
reported in 26 Pa. 165, on page 168, said : ''We can say this 
only of cases in which restitutimi or payment to the injured 
party is induded in the criminal sentence; as, for instance, 
in larceny or bastardy/' 

This was a case brought under the Act of 22nd April, 
1846^ which was applicable only to Philadelphia county. This 
act is similar to the act under which this proceeding is in- 
stituted, except that it is narrower in its scope; but it is 
clearly the opinion of Mr. Justice Black in that case that 
bastardy was one of the cases which should be compensated 
out i>f a forfeited bond given for the appearance of a defend- 
ant in the criminal courts. 

AND NOW, to wit: the 15th day of March, 1926, after 
argument and after due and careful consideration, it is or- 
dered, adjudged and decreed that the exceptions to the audi- 
tor's report in this case be, and the same hereby are, dis- 
missed and the money is directed to be paid out in accord- 
ance with the auditor's report, which we now approve. 



SLIKER VS. SLIKER. (1) 

DIVORCE. — DB8ERTION. — COL.T.U8ION. 

The malice of deMertlon In divorce arlncfi from Hn bdnr a perreriic act 
of the one In refnHlns: the performance of the marital obllffatlonn and dutlen 
which the other han the rl^ht to require. When Huch neparatlonii, however, 
haM been the reiiult of mntual arranirementH, then each are equally at fault 
In thill particular and neither can claim a leiral rlirht airalnut the other. 

Where the llbellant*H tcHthnony Ih tainted with an attempt at collunlon, 
finoh conduct, Is In Itnelf, ground tor the dli»mlHfial of the libel: for example, 
where the ilbellant offered hU wife a ntlpulated Kum per month for the support 
of her boy If she would stay away from the hearing In the divorce proceed- 
IniTA and allow him to secure a divorce. 

In the Court of Common Pleas of Westmoreland County. 
No. 377 August Term, 1917. Divorce. 

Kline and Kline, for Libellant. 

J?»mes L. Kennedy, for Respondent. 

The case was referred to JOHN N. BOUCHER, Esq., as 
Master and he filed the following opinion : 

The grounds alleged in the libel in this case are willful 
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and malicious desertion on the part of the wife from the hab- 
itation of the petitioner, without any just or reasonable 
cause, and that such desertion has been persisted in for a 
term of two years and upwards, and that the respondent still 
continues to absent herself from the petiticmer. 

The Master does not believe that the desertion, in the 
first place, was willful and malicious on the part of the re- 
spondent, as required by law, to make out a case against her. 
In Reynolds vs. Reynolds, 67 Sup. 465, it is held that "a 
mutual consent to a separation not revoked by either party 
is fatal to an application for divorce upon the ground of de- 
sertion.'* 

In Pearce vs. Pearce, 53 Sup. 129, it is held that a libel 
for divorce by a husband against his wife for desertion will 
be dismissed where the preponderance of evidence is in favor 
of the conclusion that, if the husband did not actually expel 
his wife from his house, she left by and with his consent and- 
e ^pressed wish. The same case further decides that a ^'guilty 
intent to desert is rebutted where a separation is encouraged 
by the other party or by mutual consent. The malice of de- 
sertion arises from its being a perverse act of the one in re- 
fu'sing the performance of the matrimonial obligations and 
duties which the other has the right to require. But when 
such separation has been the result of mutual arrangements 
and that is clearly established in the proof, then each are 
equally at fault in this particular and neither can claim a 
legal right against the other in consequence of an act in 
which he or she has been a guilty participant." 

Now, it seems that the first separation came a few 
months after they were married, and was really brought 
about by his leaving the home while she sat on the stairs 
crying and her mother tried to persuade him not to go. It 
is in evidence that she remained in her home but a short time 
until she went to her mothers, for the reason that she could 
not remain there alone. Her testimony is, however, that she 
went back to the rooms to get his meals, but that he did not 
come for them. 

In Michaels vs. Michaels, 65 Sup. 464, it is held that 
^Vhere the libellant's testimony is tainted with any attempt 
at collusion, that is, where he attempts to have his wife stay 
away from the trial, etc., such conduct is in itself ground 
for dismissal." Now, the libellant admits that he offered his 
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wife fifteen dcdlars a month for the support of her boy if 
she would stay away from the hearing and allow him to get 
a divorce. 

In McCampbell vs. McCampbell, 64 Sup. 143, it is held 
that ^Vhere a husband takes his wife and baby to live in his 
parent's home, ♦ « ♦ but being made unhappy by the 
unkind treatment of her mother-in-law, tells her husband 
that she will either have to stay and sulBfer a nervous break- 
down, or go to her own home, and the husband tells her to 
suit herself, and after she has returned to her own home, 
writes her a formal letter stating his willingness to provide 
her a comfortable home, and she replies in an affectionate 
letter that she is willing to accept, but that the home must 
be separate from relations, and the husband does nothing 
further in the matter, he cannot thereafter maintain an ac- 
tion for divorce against his wife for desertion." There was 
a great deal of talk in this case about getting a larger house 
and going to housekeeping after the baby was bom, after 
the baby got well and all this, both parties seeming to talk 
in the same line, but the home really never materialized. 

Furthermore, in McBrien vs. McBrien, 63 Sup. 576, it is 
held that 'Vhere a husband and wife have separated by 
mutual consent, the husband cannot afterwards make' out 
desertion by the wife because she made no response to a let- 
ter in which he said 1 will have a house somewhere on the 
road, and if you wish you and your children can come' with- 
out any statement as to the locality of the house or its char- 
acter; and especially so where it appears the husband did 
not have a house at the time the letter was written, but 
merely contemplated renting one" the husband claiming di- 
vorce on the ground of desertion. 

In Graham vs. Graham, 153 Pa., 450, the Court says that 
''there was a desertion by the husband may perhaps be con- 
ceded, but the evidence fails to show that there was a will- 
ful and malicious desertion within the meaning of the Act of 
Assenibly." Now it seems to the Master that there was no 
willful and malicious desertion on the part of the wife in this 
case. 

In the case of Angier vs. Angier, 63 Pa. 450; it is said: 

'If it should be shown that the application is not based 
upon the grounds stated, but that the causes are set out to 
advance a scheme to make out a technical case, the court 
will not permit it to be successful. The husband cannot 
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claim a diveroe based on his own schemes to promote it; this 
would be taking advantage 4>f his own wrong.'' l%ere is tes- 
timony on the part of several witnesses that he has beoi 
going with another woman named Mary White, and he him- 
self admits that he goes to see her probably once in two 
weeks. When the question was put to him, perhaps nnfairly, 
as 4o whether he was engi^ed to be married toher, or going 
to marry her if he got this divorce, he answered that that 
was his business. It seems to the Master, therefore, that 
the ruling in Angier vs. Angier would be against him. In 
Mkldteton vs. same, 187 Pa., 612, it is said: ""Where a hus- 
band has suggested and encouraged a separation between 
himself and his wife, he cannot trharge her with willful and 
malicious desertion." And in Musgrove vs. 185 Pa., 260, it is 
held that ""a perfunctory notice to return, after a separation, 
is not suifioient.'' It is further held in 14 Cyc. 616, that "it 
has been firmly established by the decisions that if either 
expressly or by implication from the circumstances the com- 
plainant consents to the original separation or to its contin- 
uance, and that consent is not revoked, there is no such de- 
sertion as warrants a divwce." 

We believe all these cases have a bearing on the case at 
bar pnd that they decide it definitely, and for that reason the 
Master has been impelled to report as his opinion that this 
divorce should not be granted. 

Exceptions were filed to the report of the Master and 
were dismissed in the following opinion : 

McCONNEL, J.— AND NOW, 15th June, 1918 
upon due consideration of the within testimony, the 
Court is convinced that the report of the Master, 
both as to the law and the facts of the case is cor- 
rect, and that the application for divorce should be 
refused. A divorce accordingly is refused and the 
application is dismissed at the costs of the appli- 
cant. 
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SLIKER VS. SLIKER. (2) 

DIVORCE. — BES ADJUDICATA. 
WliM« tt appears from an Inspection of the records In a case in divorce 
that the sroonds set forth In the petition are the same as those quoted In a 
former action In which a Decree was entered but no appeal from such ques- 
tion res adjodicata. In such a case the prayer of the Respondent In her 
answer to dismiss the Ubel must be granted. 

In the Court of Common Pleas of Westmoreland County. 
No. 63 May Term, 1920. Divorce. 
P. E. Shaner, for Libellant. 
James L. Kennedy, for ReiqKmdent. 

Copeland, J.: — From an inspection of the records in this 
case and at No. 337 August Term, 1917, Court of Commcm 
Vleas of Westmoreland County, we find that the grounds set 
forth in the petition or libel for a decree in divorce are iden- 
tically the same. The action in divorce at No. 337 August 
Term, 1917, supra, so far was proceeded in that a final de- 
cree was entered in favor of the re^ondent. That decree 
was not appealed from, and therefore, the question as rais- 
ed in that issue is now res adjudicata. The same question 
again is raised here in this proceeding, but it heretofore 
finally having been determined in the former action, to 
which we have referred, it now cannot be heard, and the 
prayer of the respondent to dismiss the libel must be grant- 
ed. 

AND NOW, to wit : the 20th day of March, 1920, after 
argument and after due consideraticm, it is ordered, adjudg- 
ed and decreed that the libellant's petitimi, as fUed at No. 
63 May Term, 1920, be, and the same hereby is, dismissed 
at his costs. 



SWIFT & CO. vs. KAVWRAS. 

PBACTICE. AFFIDAVITS OF DEFENSK. ACT OF 14 MAY, 1915 
P. I.. 483, SECTION 12. 

Where In ansiunpsit afcainut an allesed partnerMhIp, one of the alleged 
partners files an affidavit of defense denying: that he was a member of the 
fimn at the time the fcoods were sold, for which the action Is brought, the 
partnership havln^r earlier been dissolved on a certain day, affiant's co-defend- 
ant becoming: the sole owner and proprietor of the business, and alleicinfc that 
notice therefor was given to the plaintiff. It was held, that such affidavit of 
defense was sufficient to prevent Judinnent. 

The 12th Section of the Act of 14 May, 1915, P. L.. 488, provides that the 
affidavit of defense shall be as brief as the nature of the case will admit and 
It la not necessary for the defendant to set forth the evidence that Is relied 
upon to establish these facts. All that Is necessary Is a statement of facts 
whldi goem to the merits of the case and sets forth irood (rounds of defense. 

In the Court of Common Pleas of Westmoreland County^ 
Pennsylvania. No. 557 November Term, 1919. Motion for 
judgment tar want of a sufficient affidavit of defense. 

C. L. Hugus, for Plaintiff. 

Eicher and Eicher and Daniel Reamer, for defendants. 
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COPELAND, J.— The plaintiff in this case filed a prae- 
cipe for summons in assumpsit on the 24th day of October, 
1919. On the same day it filed its statement of claims to 
recover $805.94, together with interest thereon from the 
14th day of June, 1917, for meats and merchandise sold and 
delivered by the plaintiff to the defendants, who were engag- 
ed, during the years 1916 and 1917 as co-partners in buying 
and selling it at retaU meat and other merchandise in the 
borough of Monessen. 

An affidavit of defense was filed on the 10th day of No- 
vember, 1919, by Nick Kologiros, one of the idleged partners 
in The Elite Meat Market, in which he sets forth at length 
that he is not indebted to the plaintiff for the amount set 
forth in the statement indebted to the plaintiff for the 
amount set forth in the statement of claim or any other sum 
and that the proceedings in bankruptcy referred to in the 
plaintiffs statement of daim, were against The Elite Meat 
Market; that it was not with the consent of him, Nick Kolo- 
giros, that the proceedings in bankruptcy were commenced 
and prosecuted, and that he has no knowledge or information 
relative to such proceedings. 

On the 26th day of November, 1919, at the instance of 
the plaintiff a rule issued for judgment for want of a suffi- 
cient affidavit of defense. The plaintiff flies three reasons 
why judgment should be entered on the rule. The first rea- 
son is: 

^^1. Defendant filing the affidavit of defense does not 
deny partnership but alleges that partnership was dissolved 
and does not state how, but alleges plaintiff had full kno^- 
edge but does not state how notice was given and if given 
that it was in accordance with the law in such cases made 
and provided." 

We do not think this reason is tenable, as the plaintiff 
clearly sets forth in his affidavit of defense that he was not 
a partner at the time the goods were sold. The statement 
attached to the plaintiff's statement of claim shows that the 
goods for which this action is brought were sold to The Elite 
Meat Market between the 30th day of April, 1917, and the 
7th day of May, 1917, inclusive. The fourth and fifth para- 
graphs of the plaintiff's statement of claim are as follows: 

*%. That the amount aforesaid is due and owing by said 
defendants to the plaintiff on an open book account for meats 
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and merchandise sold and delivered by said plaintilBf to said 
defendants; the bills hereunto attachcMi and made part here- 
of show the items thereof as they appear on plaintilBf's books 
of original entry and show the dates or approximate dates of 
the sales and deliveries to the defendants and show the prices 
charged which were just and reasonable prices and charges 
and which prices and charges the defendants had agreed to 
pay, and showing an indebtedness in the sum aforesaid, with 
interest as aforesaid, from the average due date, said mer- 
chandise having been sold on a credit basis of weeldy pay- 
ments; 

^5. That thereafter, to wit, on or about May 15th, 1917» 
in the District Court of the United States for the Western 
District of Pennsylvania, a creditor's petiion in bankruptcy 
was fUed against said defendants, individually and as part- 
ners trading as the Elite Meat Market at No. 8704 in Bank- 
ruptcy, and thereafter in said proceeding on or about August 

, 1917, the said defendants, individually and partners 

trading as the Elite Meat Market were in said Court adjudg- 
ed as bankrupts; that thereafter in said proceedings the 
plaintiff herein obtained as a creditor for and on account of 
the sum owing as aforesaid Fifty-six and 50 1 100 ($56.50) 
Dollars, credit for which dividend is shown in said attached 
bOls.'' 

The affidavit of defense filed by Nick Eologiros sets 
forth these facts: That the partnership existing between 
the codefendant James Kavwras, and him was dissolved on 
or about the 1st day of October, 1916; that at that time he 
sold and disposed of idl his rights, interest and holdings in 
the co-partnership; that his co-defendant then became the 
sole owner and proprietor and continued the business, and 
that the plaintiff was notified of the dissolution of the part- 
nership. These are statements of fact in the affidavit of 
defense. If supported by evidence there should be no re- 
covery against Nick Eologiros. 

The twelfth section of the Practice Act of 1916 says, 
inter alia: ^The affidavit of defense shall be as brief as the 
nature of the case will admit." 

It repeatedly has been ruled by the courts that it is cmly 
necessary to set forth in an affidavit of defense the facts 
which would entitle the defendant to judgment if they are 
not denied by a reply or contradicted by evidence at the triaL 
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It is not necessary for the defendant in his affidavit of de- 
fense to set forth the evidence that is relied on to establish 
the facts. All that is necessary is a statement of facts which 
go to the merits of the case and that set forth a good ground 
of defense. 

The second reason for judgment is: ^2. Defendant 
does not deny adjudication in bankruptcy and that at the 
time defendant was a partner as therein adjudicated." 

This reason also is not tenable, for the statement of 
claim shows that the bankruptcy proceedings were begun 
on a creditor's petition on the 15th day of May, 1917, after 
the goods for which recovery is sought in this case were sold 
and a long time after the dissolution of the partnership, as 
set forth in the affidavit of defense. In the seventh para- 
graph of the affidavit of defense the defendant denies that 
he had any knowledge of those proceedings, in that they 
were not instituted and prosecuted with his consent or with 
his knowledge. If that be true then the defendant would not 
be a partner to the proceedings and would have no bearing 
upon the merits of the case. 

The third reason for judgment is: '^3. Defendant does 
not allege that as said partner he was ever discharged from 
said bankruptcy." 

We cannot see how an allegation in the affidavit of de- 
fense that he was discharged from bankruptcy would help 
the defendant in this case. Even though he were not dis- 
charged, if he were not a partner in the firm of The Elite 
Meat Market at the time these goods for which this action 
is brought were sold and delivered and the partnership had 
been dissolved before with the knowledge of the plaintiff, 
he would not be liable, either in this proceeding or in the 
bankruptcy proceeding for this claim. If he is liable at all 
under the bankruptcy proceedings he would be liable for the 
debts that were incurred prior to the dissolution of the part- 
nership, but would not be liable for any debts incurred after 
the dissolution. 

This whole matter comes back to whether or not there 
was a dissolution of the partnership at the time alleged in 
the affidavit of defense and whether the plaintiff had knowl- 
edge of that dissolution. If there was a dissolution and the 
plaintiff had knowledge of that dissolution when these goods 
were furnished six months afterward to his co-defendant, 
Nick Kologiros would not be liable in this acticMU 
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It is our opiniim that the affidavit of defease as filed by 
Nidc Kidogiros sets f inrth a good ground of defense, and, if 
the facts therein set f wth are proven at the trial, there can 
be no recovery against him and that this role, so far as he is 
omcemed, should be discharged and we according so ordei^. 

AND NOW, to wit : the 15th day of March,'l920, after 
argument and after due and careful consideration, it is or- 
dered, adjudged and decreed that the rule for judgment for 
want of a suf f ici^it affidavit of defense be, and the same 
hereby is, discharged, so far as this action concerns Nicic 
Kologiros, one of the defendants in this case, at the cost of 
the phiintiff. 



FISHER VS. PITTSBURGH COAL COMPANY 

DEEDS.— MONUMKNTS.—<«OUT-€ROP" OF COAI.. QUANTITY 
OF I.AND CONVETBD AS EVIDENCE OF BOUNDARIES— 
FUNCTION OF COURT AND JURY. IN REI^ATION TO 
BOUNDARIES IN DEED 

If there was upon land a vliiible rock, tree, building: or other fixed and 
▼Islble or otherwise well-defined obJe<^t, with a definite and pemuuient fixed 
location, and a vendor or vendee were seeking: to locate for the purpose of con- 
Teyance a line that would fall wholly within the vendor's own land, and such 
negotiating: parties could, for the purpose of description of the subject matter 
of their contract, utilise such a monument to define the location of such a 
line of severance, and did actually mention it for that purpose in the deedt 
It would be there entitled to control over courses and distances and com- 
puted area, for the contraotinj; parties are least liable to have made a mistake 
In regard thereto, and, with respect thereto, are presumably less subject to 
the error of others In reirard to the other terms of description which may 
have been employed in the deed. 

Where in a conveyance of coal one of the calls in the deed recites an "out- 
crop," unless that be a point where the coal actually and visibly outcrops, 
there Is less certainty and less deflnlteness of Intended location than Is us- 
ually ascribed to ordinary visible monuments, natural or artificial, and where 
both parties to a controversy claim different locations of the "out-crop," which 
could be found almost any place where the scant of coal may underlie the sur- 
face, such point would not be a precise and distinct form of monument for 
fixing such locations. 

The rule that fixed monuments are to prevail over courses and distances 
In fixing: the l»oundaries of land applies with less force to those monuments 
which are artificial than to the natural and permanent objects and falls en- 
tirely, when from the deslriuition of quantity or other el«nents of descrip- 
tion, it is apparent that the courses and distances are correct. 

The quantity of land in a conveyed tract is a circumstance which may 
not have much welgrht In a question of title, but where the question Is one 
of boundary and If there be two lines, one corresponding: with the quantity 
of land in the deed, and the other larirely in excess, such evidence of quantity 
would have weight in determining: the true line, especially when assisted 
by other evidence. 

To lay down the hard and fast rule that only monuments are determinative 
elements of a description and that all other elements are valueless Is to make 
It of more importance than the underlyinir intent of the contracting: parties as 
expressed by the terms of the deed and aU of them for aU the terms used by 
the paHies meant to have some meanlnjr and what their meaninir is when al- 
lowing each element to perform Its intended function Is alone the proper office 
of construction. , , - . - - ._^ 

When the question Is what the boundaries of a riven piece of land, which 
has been conveyed by deed, are. It Is a question for the court; where these 
boundaries are is a question for the Jury. What is the true location of a 
survey Is not one of construction nor a question of law, but a fact; and 
whether a particular piece of land is Included within the boundaries mentioned 
is a question for the jury. 

In the Court of Common Pleas of Westmoreland County. 
No. 469 November Term, 1919. Motion for judgment n. o. v. 
H. H. Fisher and Rabe F. Marsh, for phiintiff. 
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Gaither & Whitten, Robert L. Greer and Don Rose, for 
defendant. 

MeConndl, P. J^ — ^In this case, there is a motion, tosrether 
with recited reasons, for a new trial, and also a motion for 
judgment n. o. v. — on the whole record — ^filed by the defend- 
ant, against whcmi the verdict of the jury has been rendered 
for the premises in dispute. These motions invite only a 
reconsideration of the matters that received full considera- 
tion at the time of trial, and, therefore, they need not be 
elaborately stated. 

The defense is built around the rule of constructiim which 
appraises the relative probative value of mimuments on the 
ground, as compared with courses and distances, computed 
area and other matters of description in the deed of McClain 
to Stoner, through which the severance of the title to the 
strata was effected. It is contended by defendant herein that 
a line of that deed <m the western end of the tract conveyed, 
which is given in that deed as being 8 perches long, should, 
nevertheless, be carried by the same course 176 feet further 
south, in order to reach the call of the deed for an ^outcnq^" 
of the coal which '^outcrop'* the defendant says, is there 
located— and that there is no ^outcrop" to be found at the 
end of the 8 perch line which the deed recites, and which the 
plaintiff claims is the correct measurement of that line. 

Frcmi the end of a line after it has been extended 176 feet 
beyond the termination of the 8 perch line, the def aidant, in 
defining the extoit of its claim of ownership, employs, in or- 
der to comprehend the coal which it claims, additional lines 
with courses and distances eastwardly along the southern 
side of the conveyed tract, not mentioned at all in the deed, 
and does not utilize at all, for the purpose of description of 
its claim, the courses and distances along the southern side 
of the tract, starting at the aid of the 8 perch line, and run- 
ning in an easterly direction — which last mentioned courses 
and distances are, in fact, expressly mentioned in the deed, 
as being a part of the description of the property intended to 
be cOTiveyed to Stoner. 

The asserted authority for thus bringing into the case dis- 
tances and courses not mentioned in the deed itself, and for 
ignoring distances and courses that are expressly mentioned 
therein, defendant claims, is a construction compelled by well 
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recognized roles. In order that the calb of the deed may be 
satisfied by reselling the outcrop at the end of the 176 foot 
extension, and from thence following the line of the ^oat- 
crop" along the southern side of the tract. If this last mot- 
tioned construction of the description in the deed is the cor- 
rect one, then its application would be effective to give 
Stoner — n^w the defendant— more than double the area of 
coal that the deed mentions, when defined by the courses and 
distances and the computation of area expressly mentioned 
in the deed. To make that to be the proper construction, of 
course, it must appear that the ^outcrop'' and the ^cropline^ 
omtoided for are so located, and that they are the ^outcrop** 
and the ''outcn^-line'' which the contracting parties meant 
to designate as a part of the description of the subject-mat- 
ter of the conveyance. There is no ambiguity apparent from 
a mere reading of the deed, for we cannot say from such 
mere reading that the end of the 8 perch line is not identical 
with the location of the outcrop that the parties to the deed 
meant to designate. 

It is due to a showing of facts dehors the terms of the 
deed, that there is imported into the description of the sub- 
ject matter of the contract, by the defendant's contention, 
any ambiguity whatever. 

An ambiguity thus originated makes it proper that, not 
only the terms of the contract, as they are written in the 
deed, should be carefully inspected, but that there should also 
be inquiry into the circumstances attending the making of 
the deed itself — to the extent that those circumstances may 
shed evidentiary light on the question of intent in the use 
of the words actually employed in the deed. 

Both the parties to that deed are long since deceased, and 
their declarations on the land itself, while living, with re- 
spect to the limits of their respective titles-— especially when 
indicated in the pres^ice of each other — ^become of eviden- 
tiary value and admissible in evidence at the trial. The sur- 
veyor who made the survey in their presence and at their in- 
stance, in preparation for the making of the conveyance, also 
wrote the deed intended by them to define their respective 
titles — and the terms therein employed are— according to 
the testimony of the surveyor — identical with the lines of 
survey made by him on the ground, at the making of the 
survey, and that it was intended, according to their declara- 
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tions to the witness, and to each other than made— by the 
parties that the subject-matter of the conye3rance was to be 
comprehended within the surveyed lines which the courses 
and distances expressed in the deed, and that it was not the 
intention of the parties to therein describe any other or 
greater subject-matter of the contract. 

The surveyor says both parties so understood and desired 
to express themselves with regard to their respective titles 
from what they said and did in the presence of each other 
upon the ground. It is ccmceded that as the title to the 
strata was then parted it is now held by the parties to this 
action. 

This testimony ot the surveyor, of course, agrees with the 
contention of the plaintiff, and disagrees with the contention 
of the defendant. The def aidant, in support of the correct- 
ness of its ccmtention, emphasizes the fact that the covering 
of the coal at the end of the 8 perch line was 57 feet deep, 
and that, therefore, in no proper sense, could the ^out-crop" 
be there, and, further, that the new courses and distances 
claimed by it as being descriptive of the southern line of its 
claim, and which are not anywhere so expressed in the deed 
would be efficacious to carry the southern line along the 
^'out-crop-line," and that the ignored courses and distances 
carried by plaintiff's surveyed line, and which are incor- 
porated in the description in the deed along the southern 
boundary of the tract, as plaintiff claims it to be, would not 
fall on the ''out-crop'' line at alL 

When undisputed monuments are established, they must 
govern, although neither courses nor distances, nor com- 
puted contents, correspond — but our question in this case 
has respect to the establishment of such monuments. There 
is no question about the application of the rule, whoi the 
monuments are shown to exist, but their existence and loca- 
tion are the things to be demonstrated by the evidence in 
this case. 

'The order of applying descriptions of boundaries is, 
first, to natural objects; second, to artificial marks; and, 
third, to courses and distances given in the deed.'' 3 Wash- 
burn Real Property, page 388, sec. 2325. 

''Where boundaries of land, as mentioned in a conveyance, 
are fixed, known and unquestionable, monumoits, although 
neither the courses nor distances, nor the computed ccmtents, 
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as described in the ccmveyance correspond therewith, the 
monuments will govern. With respect to courses, from 
errors in surv^ing, variation of the needle and other causes, 
different surveyors often disagree. The same observations 
apply to distances arising from the inaccuracy of measures, 
or of the party measuring; and computations are often erro- 
neous. But fixed monuments remain; about them there is no 
dispute or uncertainty; and what may be uncertain must be 
governed by monuments about which there is no dispute." 
Perman v. Wead, 6 Mass. 131. 

''What is most material and certain in a description will 
prevail over what is less. The object is to ascertain the in- 
tent of the parties, and the rule to find the intent is to give 
most effect to those things about which men are least liable 
to mistake." Deppen v. Boger, 7 Sup. 434. 

If there was a visible rock, tree, building, or other fixed 
and visible or otherwise well-defined object, with a definite 
and permanently fixed location, and a vendor or vendee were 
seeking to locate, for the purpose of conveyance, a line that 
would fall wholly within the vender's own land (for in this 
case there are on this line no other called-for ad joiners) and 
such negotiating parties could, for the purpose of description 
of the subject-matter of their contract, utilize such a monu- 
ment to define the location of such a line of severance, and 
did actually mention it for that purpose in the deed, it would 
be there entitled to control over courses and distances and 
computed area — for the contracting parties are least liable 
to have made a mistake in regard thereto, and with respect 
thereto, are presumably less subject to the errors of others 
in r^ard to the other terms of description which may have 
been employed in the deed. 

But in regard to the location of an ''outcrop" — ^unless that 
be at a point where the coal actually and visibly "crops out" 
— there is less certainty, and less definiteness of intended 
location, than is usually ascribed to ordinary visible monu- 
ments, natural or artificial. Contracting parties are more 
liable to error and mutual misunderstanding, with respect to 
the location of things that are invisible, and hence are less 
likely to employ such things as descriptive monuments in 
defining their intention with respect to what shall constitute 
the subject-matter of conveyance— than they are with re- 
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spect to the use, for that purpose, of things having a location 
that is fixed and visible on the surface. 

It is contended by defendant that the coal at the end of 
the eight perch line is 57 feet deep, and, therefwe, there is 
no outcrop there. But the defendant, through other lines, 
also seeks to locate, within vendor's land, an ^outcrop'' at 
the end of 176 foot extension of that eight perch line— which 
^^outcrop'* is not shown to be any more visible-^m: ever to 
have been any more visible to the ccmtracting parties, than 
would be^the alleged ^^out-cn^" at the end of the eight perch 
lin&— against which the defendant lodges its objection. 

Both parties claim up to a point in the then-voidw's coal 
— ^invisible to the eye. If an ^'outcrop'* is properly under- 
stood to be where the coal visibly cn^»s out — ^then neither 
party traces the line to any such point, and the construction 
to be made is a choice between two descripti(ms, both of 
which are inaccurate insofar as verbal description is con- 
cerned. The points at which both the conflicting measure- 
ments st<^, are equally invisible, and both fall wholly within 
the then-boundaries of the vendor's premises. Each of these 
points for the termination of that line is either correctly or 
incorrectly called an ^outcrop," and yet at neither is it made 
to appear that the coal visibly crops out. Whether the cov- 
ering over the coal at the end of the 176 feet ext^ision of 
the line is less than it is if the end of the line is considtt*ed 
to be at the end of the eight perches^ where it is said the 
covering is 57 feet deep — ^may not be a very material distinc- 
tion with respect to the relative value of the points in fixing 
the location of a boundary line, when we are considering 
what the contracting parties must have meant when they 
fixed the terminating point in the vendor's coal, and called it 
an '^out-cnv," although in neither case did the coal there 
actually crop out, but in both cases remained invisible to the 
contracting parties. 

It may not, as a rule, be safe to hold parties to the accu- 
racy of lexicographers in the use of the words which they 
have employed in expressing their contracts — but, in con- 
structing their contracts when made, it is not a vice in con- 
struction to bear in mind how the lexicographers have de- 
fined some the words employed in the agreem^it. In the 
Standard Dictionary, we find this definition of the word ^out- 
crop :" ^The appearing at the surface of a stratum, or series 
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of strata, or of a vein, or ore-d^osit of any kind." The same 
word, when used as a verb, is also thus defined : '^o crop 
out, or up; specifically in geology, to come out to the surface 
of the ground; said of a strata/' 

In that sense of the word, ^^outcrop," neither of the par- 
ties claim to employ it, in defining what they respectively 
claim. When coal is bought and sold for mining purposes, it 
is a well-known mode of procedure for the contracting par- 
ties to excise from the main body of the coal which is the 
intended subject-matter of conveyance, the red — or less mer- 
chantable coal which lies nearest to the points where erosion 
has carried a portion of the seam away, and that portion 
which is thus excised is conveniently denominated ^'outcrop,'' 
or ^^crop coal/' Where the conventional line of severance to 
be run is fixed only by agreement, and, when run, it may in 
exceptional cases, throw a considerable body of mineable, al- 
though inferior, coal into the portion of the bed conveniently 
called "outcrop" coal; but, whenever the parties by their con- 
vention see fit to locate this excising line, it is not to be legal- 
ly controverted that the coal — ^whatever its quality may be — 
that is located outside of this excising line— remains the 
property of the original owner of the seam, and only that 
part thereof that lies within the boundaries so fixed, passes 
in title to the vendee by the deed of cimveyance, and that 
alone is intended to be paid for by the vendee. 

It was a development of the late war, that even ^^ed- 
coal," such as is usually excluded as "crop-coal" finds as 
ready a market as any other kind — ^but such recent develop- 
ment would not serve to change the extent of a title made 
and defined by deed more than thirty years ago. The tim^ 
when a deed was made and the then-existing customs and 
circumstances constitute what is to be considered in search- 
ing for the meaning of the parties to a deed, in employing the 
terms of description which they have made use of to define 
the subject matter of their conveyance. That any Westmore- 
land County jury should be ignorant of the customs perti- 
nent to the mode of marketing coal lands and any changes 
therein that may have developed in the progress of the years 
intervening the making of this deed, and the present time, 
is an unwarrantable assumption. 

By the contention of both the litigating parties, in so far 
as disputed lines, courses, distances and the location of mon- 
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uments are ccmcemed, they lie wholly within the boundaries 
of the then-vendor's own land, and no pre-established line of 
any adjoiner is called for. It is said in argument, that it does 
not militate, in any way, against the paramount authority of 
the ^^outcrop'' as claimed by def aidant, because it was whcrily 
under ground, inasmuch as the subject-matter of the ccmvey- 
ance lay wholly under ground — ^but that some claim could be 
made in behalf of what plaintiflf calls the ^outcn^" at the 
end of the eight perch line. While the subject-matter of the 
conveyance, the seam of coal, lies wholly out of view and 
under the surface of the ground, yet its location is wholly 
intended to be defined in the deed by surface lines, unless 
the ^outcrop" is a thing which touches the seam itself. 

A jury could well conclude that, in the use of this term 
and its derivatives wherever employed in the deed, that par- 
ties had reference to a conventional ^outcrop,'' rather than 
to an ^outcrop" in the strict sense of the word. In fact, such 
a conventional use of the term is what is claimed by each of 
the parties in support of the respective claims of the two par- 
ties to this acti<m. They, however, disagree about the loca- 
tion of this conventional ^outcrop,'' and the proper boundary 
lines are determinable from its proper location. The loca- 
tion contended for by the defendant would give the subject- 
matter of the conveyance a much wider area than would the 
location contended for by the plaintiff. 

If there was nothing else in the case, the nature of this 
controversy would carry the determination of the case from 
the court to the jury. But there are other rules of construc- 
tion which neither the court nor the jury should ignore in 
disposing of the pending controversy: ^The rule of law is 
that a deed must be so construed, if possible, that no part 
shall be rejected." 3 Washburn Real Property, sec 2313. 
With reference to this rule. Justice Tilghman said in an eariy 
case, (Wagner v. Wagner, 1 S. & R. 375) : **One of the most 
important rules of construction of deeds is to so construe 
them, that no part shall be rejected. The object of all con- 
struction is to ascertain the intent of the parties, and it must 
have been their intent to have some meaning in every part. 
It never could be a man's intent to contradict himself; tha-e- 
fore, we should lean to such a constructi<m as reconcUes the 
different parts, and reject a construction which leads to a 
contradiction." In Walters vs. Bredin, 70 Pa. 238, Chief Jus- 
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tice Thompson, said: ^A deed must be so construed, if pos- 
sible, that no part shall be rejected. 6 Wright 387; 1 S. & 
R374. This is elementary/' 

By defendant's cimtention, the recited courses and dis- 
tances al<mg the southern boundary, as they are recited in 
the deed itself, are not made use of, and other courses and 
distances not menti<med in the deed, at all, are made use of 
— for the alleged reason that they f cdlow the ^^outcrop" line. 
The plaintiff claims that the courses and distances given in 
the deed, and which are ignored by defendant, do follow what 
the parties considered and called — ^though perhaps inaccu- 
rately — ^the crop line. In the strict sense of the term, the 
crop-line contended for by each of the parties to this action 
would not, in its course undeviatingly adhere to a line located 
by any actual cropping-out of the coal, but on the contrary, 
some coal would necessarily lie outside of the line so contend- 
ed for. If the ^^outcrop" and the ^'outcrop line" mentioned in 
the deed are to be regarded as monuments, it would not be 
possible for the Court, as a matter of law, to declare that one 
of these locations, to the exclusion of the other, is the true 
location. The question of location is a question of fact, and 
not a question of law. Since such an ^^outcrc^" as both par- 
ties claim to be the true one, could be found almost any place 
where the seam of coal may underlie the surface, it would not 
be a very precise and distinct form of monument for fixing 
location at best. 

A third matter of description is the area as computed in 
the deed. Considered with reference to its probative value 
in ascertaining the true construction of a deed with refer- 
ence to what property is intended to be conveyed, the com- 
putation of area, as recited in the deed, is the lowest element 
of description in value, of all the terms of description therein 
employed. However, special circumstances may sometimes 
augment its probative value for some purposes, and such 
i^ecial circumstances are not wholly lacking in this case. 

In the case of Kennedy v. Lubold, 88 Pa., at p. p. 256 and 
257, Justice Agnew used this language, with reference to the 
case thereunder consideration: ^The learned judge also fell 
into error in refusing evidence of the number of acres c<m- 
tained in defendant's claim. He claimed a comer as the 
northw^t comer of this tract, fifty-six perches east of the 
hickory. This would make a very large difference in the area 
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or quantity of his land. Quantity is a circumstance of slight, 
often of no weight, in a question of title, but it may have a 
marked effect where the question is one of boundary. If 
there be two lines, one corresponding with the quantity of 
land in the deed, and the other largely in excess, the infer- 
ence would have weight in determining the true line, espe- 
cially when strongly assisted by other eyidence." 

The question of the coal constituting the subject-matter 
of the conveyance, as claimed by the defendant, is more than 
double the area of it according to plaintiflTs claim — and 
which is right, is determinable by the intended location of 
the disputed lines. On that ccmtroversy, area has an aug- 
mented probative value. In addition to this, if the area as 
mentioned in the deed be taken as the area, and its value per 
acre be computed, at the rate of $100.00 per acre— (the rate 
that the surveyor says was the agreed upon price that Stoner 
was to pay per acre for the coal purchased) — ^the computa- 
tion will produce a result that will correspond with the con- 
sideration menti<med in the deed, but, taking the area to be 
as the defendant claims it to be, the computation would not 
so result. 

^The rule that fixed monuments are to prevail over 
courses and distances in fixing the boundaries of land, ap- 
plies with less force to those monuments which are artificial, 
than to the natural and permanent objects, and fails entirely, 
when from designation of quantity, or other elements of de- 
scription, it is apparent that the courses and distances are 
correct.^ Fallon's Pa. Law of C<mveyancing, p. 159, sec. 132, 
citing Towner v. Baker, 27 Am. Rep. 226; McCoy vs. Hance, 
28 Pa. 149; Hagey v. Detwiler, 35 Pa. 409. 

The object of description in a deed is to identify the sub- 
ject-matter of the conveyance, and the object of all proper 
construction is, from all the terms of the deed, to get at the 
intent of the parties, in that respect, using for that purpose, 
all that they have said in the deed— aided sometimes by the 
circumstances attending the making of the deed and which 
circumstances presumably operated on the minds of the par- 
ties, at the time. 

Though some of the terms of description — for reasons 
already stated— are entitled usually to more probative value 
than others, yet, in the end, the true construction i^ ascer- 
tainable by the totality of their combined effect, and not 
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whcAy and exclusively by any one term, wh^i> it is irrecon- 
cilable with the other terms of description. To lay down the 
hard and fast rule that cmly monuments^(and in this case 
their location is the bone of contention) — are determinative 
elements of a descripticm^ and that all other elements are 
valueless, is to make the rule contended for more important 
than the underlying intent of the contracting parties of 
which they have intended the terms of the deed— and all of 
them — ^to be but instruments of evidence of what their in- 
tent is. All the terms used are, by the parties meant to have 
some meaning, and what their meaning is, when allowing 
each element to perform its intended f uncticm, is alone the 
pr<^er office of construction. Some elements have higher 
probative value than others — because there is generally less 
lilcelihood of mistake about them — but each and all have a 
functi<m — ^greater or less — to perform, according to the pre- 
sumed intent of the parties. It is not the function of either 
court or jury to devise a c<mtract for the parties^ but it is 
their function to so use what the parties to a deed have made 
to be the intended enduring instrument of evidence of what 
their actual contracting was, as to give efficacy to that in- 
tent — and not to something else, which they have not shown 
they meant, '^o rule can be invoked for the construction 
of a deed which tends to defeat the intention of the grantw.'' 
Elliott V. Jefferson, 64 L. R. A. 136. 

The rules must be so used as to aid rather than to hinder 
the discovery of what the deed, in its entirety, is the design- 
ed evidence of, that is to say, the meaning of the parties as 
to the property intended to be conv^ed. 

In the last place, the determining matter in this case is a 
mixed question of law and fact, and is, therefore, for the de- 
termination of a jury. The concrete question herein is what 
is the true location of the southern boundary line of the coal 
conveyed to Stoner? When that is <mce properly located, we 
know what particular body of coal was conveyed, and we 
cannot know that until that line of location is established 
by legal authority. 

Wh^i the question is 'Vhat the boundaries of a giv^i 
piece of land, which has been conveyed by deed, are, it is a 
question for the court; where these boundaries are, is a ques- 
tion for the jury. What is the true location of a survey is 
not one of construction, nor a question of law, but of fact; 
and whether a particular piece of land is induded within the 
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boundaries mentioned, if these are in dispute, is a question 
for the jury." 3 Washburn's Real Property, sec. 2343* 

The defendant insists there is a latent ambiguity, in con- 
sequence of the alleged fact that a line of description should 
be carried 176 feet farther than the deed calls for, in order 
to reach a call for an outcrop. Where a latent ambiguity is 
claimed, parol evidence becomes necessary, and for that rea- 
son the case goes to the jury. Kountz vs. (VHara Street Ry., 
48 Sup. 139. ^^Ordinarily, the construction of a deed, or other 
document, is for the Court, but where boundaries are to be 
ascertained, and where the intention of the parties is to be 
discovered in the light of conditions and circumstances ex- 
traneous to the documents, the case is for the jury." Cake 
vs. Sunbury Borough, 43 Sup., 95. 

^'What constitutes a boundary in a deed is a fact for the 
jury, and may be proved by any kind of evidence which is 
competent to prove any fact. 3 Washburn Real Property, 
sec. 2324. Brown vs. WiUey, 42 Pa. 209. 

Where the case necessarily goes to the jury — as this does 
— ^the jury is to apply the terms of the deed in the same 
spirit as if its construction under the facts of a case was f (m* 
the Court as a question of law. We have said that, which of 
the two ^^out-crops" as ccmtended for by the disputing par- 
ties to this action, could not be a question of law for the 
Court, but must be ascertained by a jury. In dealing with a 
question of that kind, this has been said : ^^here there are 
two conflicting monuments, and one corresp<mds with the 
courses and distances, that one should be taken, and the 
other rejected as surplusage." Zeibold v. Foster, 24 S. West 
R155. 

The jury have so dealt with the question in this case, and 
their decision is in favor of the contention of the plaintiff, 
and against the contention of the defendant. It is not pos- 
sible for the Court to say, in view of the character of the evi- 
dence, that ccmdusion was unwarranted. Therefore, for the 
reasons above given, the first three reasons for a new trial 
are overruled. 

With respect to the fourth reason, it is only necessary to 
say that, if the court, in submitting the case to the jury, min- 
imized the obvious claim of defense that the case was to be 
determined by the practically exclusive application of an al- 
leged rule of construction that would in its application in the 
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mode claimed for have ignored the utility of many of the 
terms of description actually employed in the deed to define 
the subject-matter of conveyance. Such minimizing would 
<mly be operative to the end that the case should be submit- 
ted to the jury in a proper form — and would not at all be 
conducive to the violating of any legal right which the de- 
fendant had any real ground to insist upon. However, we 
are not aware of the Court's having either unduly empha- 
sized or minimized any portion of the evidoice in its charge 
to the jury, and, in the absence of any more specific allega- 
tion, the fourth reason for a new trial is also overruled. 

We have already said that the case was one for the jury, 
and not one exclusively for the Court, and, therefore, the 
fifth reason, wherein it is alleged that the Court erred in not 
giving bifiding instructions for the defendant, is also over- 
ruled. 

For reascms already given, the motion for judgment n. o. 
V. in favcM* of the defendant must also be overruled. 

And now 3rd April, 1920, upon due consideration, the mo- 
tions for a new trial and for judgment n. o. v. are denied^ 
Let judgmoit be entered on the verdict, on payment of the 
jury fee. 
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LITTLE VS, WEST PENN RAILWAYS CO/ 

NSOI.IOBNGK.~HTRKET BAII.W AYS.— BIDING ON THE 
BUNNING BOABD—DUTY OF COUBT AND JVBY. 

When » pmnnenger on m street car, without excuse, rides npon » running 
hoard of a car, by such unnecessary act on his part, he takes on hiniself all 
the risks Incident to such unconstrained position and In case of Injury from 
such special and Incident damages, he must himself bear the loss and cannot 
legrally compel the carrier to asKlst him. 

When a passengrer on a street car Is Injured while o<-cnpylni: a place on 
the runnlni: board. In a suit for damasres therefor, he has resting on him the 
burden of showlni: that the Injury that then befell him was traceable to the 
neffllffence of the defendant, for, under those circumstances, the law will not, 
of Itself and without proof, presume that the Injury was the result of the 
defendant's nesrllffence as It would do If at the time the Injury was recelred, 
the passen^rer had been within the body of the car where passengers are pre- 
sumably afforded a place of safety by the carrier. 

An injured passenf^er, who at the time occupied the running: board, may 
by evidence show that notwithstanding his presence there, he Is still entitled 
to have his safety protected by the carrier and he successfully lifts that spe- 
cial burden of proof resting on him, owing: to his Injury havlni: been received 
when he occupied the running: board, when he shows evidence that, owing: to 
the crowded condition of the car. It was not reasonably practical for him to 
find room Inside of the car. 

If the accident, which occurred to the pa«seng:er while upon the running 
board of the car, was due to the ordinary lurching of the car, and that was 
the proximate cause of the accident, there could be no recovery. 

Where the facts are simple, and the evidence by which they are pre- 
sented Is Involved In no uncertainty, their leg:al value Is for the Court to de- 
termine, but where the evidence Is conflicting or the facts are left In doubt, 
the conclusions are to be drawn by the jury. 

In the Court of Common Pleas t>f Westmoreland County, 
Pennsylvania. No. 96 May Term, 1918. 

Motion for new trial and for judgment n. o. v. 

Robbins & Wyant, for plaintiffs. 

Moorhead & Smith, for defendant. 

McConnell, P. J. There are two reascms assigned for a 
new trial, viz : 1. The verdict is against the weight of the 
evidence. 2. The verdict is excessive in amount, having due 
regard to the physical condition of the plaintiff before the 
accident, and at the time of the triaL 

There has also been filed in the case a motion for judg- 
ment n. o. .V, in the following form : ^^ And now, to wit : De- 
cember 12, 1919, comes the defendant, by its counsel. Mess. 
Moorhead & Smith, and moves the Court to have all of the 
evidence taken upon the trial duly certified and filed, so as 
to become part of the record, and for judgment non obstante 
veredictio upon the whole record in favor of the defendant 
— ^the Court having, at the trial of the case, declined to af- 
firm defendant's points for binding instructiims.'' 

The whole record having been made up by the filing of 
the transcript of the testimony on the 9th of March, 1920, 
both the above motions now come before the Court for dis- 
position. 

The jury, dealing with confiicting evidence on the point 
— ^have found, from a consideration thereof, that plaintiff's 
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•positicm on the running board of the car at the time of the 
accident, was not voluntary, but was compelled by reason of 
the crowded condition of the car, and, therefore, that such 
a position by the plaintiff at the time of the accident, did not 
demonstrate that he was, for thnt reason, guilty of any con- 
tributory negligence. 

Although the existence of such compuhion was a point 
disputed in the evidence, yet the decision of that point was 
a matter only for tlie jury to determine, and the Court would 
not now feel itself to be warranted by the evidence, to grant 
a new trial because there had been at that trial a conflict in 
the testimony on that particular point — ^nor do we now un- 
derstand the reasons for a new trial to be specially designed 
to invoke the granting of a new trial, but are more espe- 
cially prompted because of what the decision of the jury has 
been on that contested point. There is no doubt but that the 
plaintiff, at the time of his injury, bore the relation of a pas- 
senger to the defendant, while on its car on the evening of 
the 25th of July, 1917, and that he was entitled to that de- 
gree of care from the defendant that is legally and usually 
exacted from a carrier to its passengers, unless, indeed, the 
plaintiff in this case has, by his own unwarranted act, taken 
upon himself the risks of a position on the car more hazard- 
ous than the one whfch the carrier had provided for him, 
2rd which was then reasonably available for his use. Wheth- 
er the plaintiff had taken his place on the running-board as 
the result of the exercise of mere choice on his part, or from 
a necessity traceable to an overcrowded condition of the car, 
was the main fact dealt with in the evidence, and in the ar- 
gument of the counsel to the jury, at the trial. 

It*is also true beyond doubt that while sustaining to each 
other that relation of carrier and passenger, his leg was 
broken by the occurrence of an accident which did not simi- 
larly affect other passengers who were then also occupy- 
ing the running-board of the car. Outside of the volume of 
testimony relating to the crowded condition of (he car, the 
determining factors of the testimony at the trial bore with 
special emphasis upon the conditions and circumstances that 
differentiated the plaintiff from the situation of other pas- 
sengers on the running-board, and the things that specially 
affected him thereon, which were not then injuriously op- 
erative on these other running-board passengers. According 
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to the plaintiff, he. stood on the running-board, holding to 
the hand-hold at the end of either the sixth or seventh seat 
from the rear end on a large summer car operated by the 
defendant on that occasion, lliere were numerous other 
passengers on that running-board, both in front of him and 
behind him. According to one witness at least, there was 
room on the running-board in a space thereon cwresponding 
in extent to the extent of space intervening between the 
ceats inside, for three or four standing passengers, and the 
running-board wad full on this occasion. The seats ran 
transversely across the body of the car, and there was not 
any center aisle inside the car through which to reach those 
seats. Passengers gained access to the seats, if at all, wholly 
from the running-board. The conductor, in collecting fares, 
transverses the length of the car, from seat to seat, by walk- 
ing along outside, on the running-board, and he must, on 
that narrow footing, pass any passengers who may also be 
standing thereon. This work of the conductor is done while 
the car is running, and while he would be subject to the 
car's oscillations. When the open space between, the seats 
is reached by him, the conductor, when going from the front 
of the car towards the rear — as was his mode of procedure 
on this occasion — reaching into that space between the seats 
to receive the far^s from the hands of those passengers 
facing forward from the space in which he is operating. The 
seats are eight or ten feet l<mg, and, by crowding a little, 
there is seating space enough for six passengers on each 
seat. When the conductor is engaged in this manner in col- 
lecting fares, in order for him to reach the passenger at the 
remote end of a seat from him, and receive his fare, the con- 
ductor is obliged to stretch his body inward of that jspace 
between the seats, and it is claimed by the plaintiff, that, 
while in this ''crouching position," the conductor had pro- 
ceeded in his work, in a manner negligent of any pr<^»er 
care to preserve his own equilibrium against the ordinary 
swaying of a running car, and through such lack of care, he 
had endangered, inexcusably, the safety of the plaintiff — a 
recognized passenger — who, owing to the crowded condi- 
tion of the running board, on which he was compelled to 
stand, was then in a special and known peril of being jostled 
therefrom, by the unregulated and uncontrolled motions of 
the conductor, whether those motions were voluntary, or in- 



Digitized by VjOOQIC 



WESTMORELAND UCW JOUTIN AL. H 1 

voluntary, and that, by reason of such carelessness, the con- 
ductor had actually bumped the feet of plaintiff off the run- 
ning-board, and had thereby wrought his injury. The plain: 
tiff stood on the running-board with his face toward the 
front end of the car, at the time, and the conductor then 
proceeded in his collecting of fares, with his face directed 
toward the rear. They thus faced each other, and then in 
that relative position, the conductor received from plaintiff's 
hand, his fare, and thereafter, proceeded to collect fares 
from the passengers sitting in the adjacent seat — thus turn- 
ing his back toward the plaintiff, and extending his body 
into the open space between the seats... On page 5, the plain- 
tiff testifies with respect to their respective positions at that 
time: 

**He came up to where I was standing, he was standing 
right there (indicating;) I was standing about six or seven 
seats. He was about a seat or two from there. I reached 
my nickel in his hand; he reaches in this seat to collect fares. 
Q. He was reaching in to get fares between seats? A. Yes, 
sir. Q. Now where was that seat with reference to where 
you were standing? A. I was standing right here (indicat- 
ing,) like this would be the seat; right here like this, (indi- 
-cating,) from here, and he pushed in the seat to get fares 
and bumped against me with the swaying of the car. What 
position was he in when he bumped against you? A. A kind 
of a crouching position. Q. What caused him to bump 
against you? Was he holding to something, or was he not? 
A. No, sir. Q. And you say that, when the car gave a 
swing, he bumped into you? A. Yes, sir. Q. Just tell what 
happened to you? A. My foot went out, and I made a grab 
to catch myself, and he reared, and grabbed me, at the same 
lime. 

He pushes in right here, for to collect the fares, and the 
swing of the car bumped him into my legs, and knocked my 
foot from under me, and I made a grab this way, (indicat- 
ing,) for to catch myself, and he reared back, and grabs me. 
Q. Weren't you holding to the car with your left hand be- 
fore? A. Yes, sir. Q. And you grabbed with your right 
hand to get an additional hold? A. Yes, sir. Q. How far 
out did he kick your feet? I suppose about 20 to 24 inches. 
Q. From the running-board, or from the car? A. From 
the running-board. Q. How far was this post of this bridge 
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from the running-board? A. About 15 inches. Q. And he 
knocked your foot out that distance? A. Yes, sir. Q. After 
your foot was knocked out that distance — or rather your 
lower parts — what happened? A. Broke my lei?." &c., &c. 

Under the versicm of facts thus given, if the jury gave 
it credence, there would be manifested a lack of vigilance 
on the part of the conductor, in performing his work of col- 
lecting fares to, at the same time, safeguard a passenger, 
entitled to a degree of care from him, which would be com- 
mensurate with the special peril of his then-situation, and 
whose foot-hold on the running board of the car, the ccmduct- 
or well knew, would be easily disturbed, and, if disturbed, 
its disturbance would necessarily subject the plaintiff to 
danger of death or great physical injury. It is contended in 
behalf of the plaintiff, that, under this state of facts, there 
was legally due to him as a passenger from the defendant — 
not only all the protection from harm that is ordinarily due 
from a carrier to a passenger, but also a degree of care com- 
mensurate with the unusual danger to which the conductor 
knew him to be, at the time, exposed, by reason of his being 
obliged to be on the running board along with numerous 
other passengers. It is claimed that there was owing to 
him by the defendant safety from known dangers, and from 
preventative, tortious harm at the hands of other passen- 
gers, and also against harm from the negligence of defend- 
ant's agents, in affording him this legally-exacted degree of 
protection. 

That, practically, the conductor, by reason of his being 
officially invested with the obligation of the carrier to pro- 
tect its passengers from harm, was the defendant, and that 
a negligent discharge of this duty by him, was a negligent 
discharge thereof by the defendant itself. That there was 
due from the defendant to the plaintiff, not only a duty of 
protection against the wilful and wanton acts of its servants 
in the manner of their performing their duties, hut also pro- 
tection against their careless and negligent performance of 
those duties. 

The conductor, on the other hand, without specially in his 
testimony directly contradicting most of the foregoing spe- 
cial details of how he and the plaintiff came into close prox- 
imity to each other at the instant of the happening of the 
accident, nevertheless, affirmatively states a situaticm widely 
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variant from the statemoit given by the plaintiff, and al- 
leges that he was, at the time, protecting himself and the 
passengers, by holding the hand-hold, and that he was 
located so that the body of the plaintiff was between him 
and the body of the car, and that, by reason of his position, 
he had prevented the plaintiff's entire body from being 
dragged off the car, and suffering greater injuries. The ver- 
sion given by the conductor, therefore, seeks to eliminate 
the appearance of there being any causal connection between 
any negligence on his part, and the occurrence of the acci- 
dent. On this point, he gives his version, on page 54. He 
was there asked the following question : ^^Q. Now, will you 
describe, Mr. Dillinger, just the position of the plaintiff, and, 
as near as you can, tell us, how this accident happened? A. 
Well, his position was standing this way, (indicating,) he 
had hold of that handle— 4uid I was coming this way— and I 
had hold with my right hand; I got this seat, and started in 
here, and he gave me his fare, and, as I went to step around 
him, he threw his leg around, and hit this pole, and of course^ 
I grabbed around him, and held the other hand-hold, and 
held him, (indicating.) Q. Immediately after this accident 
hi^pened, that is after his foot slipped off the running- 
board — ^what was your position on the running board, with 
respect to the plaintiff, what was your position with respect 
to him? A. That is whm he hit the pole? Q. After he hit 
the pole? A. Well, you see, I grabbed around him this way, 
(indicating,) untU we got the car stepped. Q. Was he be- 
tween you and the body of the car? A. He was between 
me and the body of the car and the entrance into the seats.'' 
&c 

Of course, these two versions of the manner of the oc- 
currence do niot agree on vital points. The jury were obliged 
to determine the manner of the occurrence mainly from the 
conflicting testimony of these two witnesses— for, owing to 
the crowded cimdition of the car, and the brevity of the 
space of time within which the accident transpired, other 
witnesses were unable to see, and thereafter describe the 
precise manner of its occurrence. 

As already stated, the main ccmtroversy at the trial, was 
with resjpect to whether it was practicable, in view of the 
large number of passengers, for the plaintiff to have avoided 
the dangers necessarily incident to his traveling on the run- 
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ning board, instead of finding a place inside the car. There 
is no question about the rule of law that governs, when, with- 
out excuse, a passenger rides on the running board of a car. 
By such unnecessary act on his part, he takes cm himself all 
the risks incident to such unconstrained position, and, in case 
of injury from such i^pedal and incidental dangers, he must 
himsdf bear the loss, and cannot legally compel the carrier 
to assist him. 

'The running board of a summer car is not intoided for 
the use of passengers, exc^t as convenience in getting in 
and out of the car. A passenger who stands cm the running 
board, when there is rcM>m inside, or when it is reascmably 
practicable to go inside the car, assumes the risk of his po- 
sition.'' Burns v. Ry. Co., 213 Pa., 143. 

Numerous other cases decide the same thing, and the 
proposition is not legally questionable. Had the case, at the 
trial, taken on that simple form, at the ccmcdusicm of the evi- 
dence, the Court, as a matter of law, should have directed a 
verdict for the defendant, as the defendant then requested. 
In any event, wheji a passenger is injured whUe occupying a 
place on the running board, in a suit for damages therefor, 
he has resting on him the burden of showing that the injury 
that then befell him was traceable to the negligence of the 
defendant — ^for, under those circumstances — ^the law will not 
of itself and without prcM>f, presume that the injury was the 
result of defendant's negUgence, as it would do, if, at the 
time it was received, the passenger had been within the body 
of the car, where passengers are, presumably, afforded a 
place of safety by a carrier. 

But an injured passenger who, at the time, occupied the 
running board may, by evidence, show that, notwithstanding 
his presence there, he is still entitled to have his safety pro- 
tected by the carrier — as other passengers are legally pos- 
sessed of that same legal right — and he successfully lifts 
that special burden of prcM>f resting on him to his injury 
having been received while he occupied the running bcmrd, 
when he shows by evidence that, owing to the crowded ccm- 
dition of the car, it was not reasonably practicable for him 
to find room inside the sar. 

The plaintiff, recognizing his obligaticm in this respect, 
in presenting his case in chief, called many witnesses to sus- 
tain his contention that his presence cm the running board 
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was necessitated by the overcrowded condition of the car, 
and, notwithstanding the evidence later introduced by the 
defendant, the jury has found the fact to be as claimed by 
the plaintiff, and we think the weight of the evidence on that 
point was that way. The parties went to the mat on that 
issue, with the result above indicated. . 

With that point in plaintiff's favor, he stood free from 
imputed n^ligence, owing to his presence there, at the time 
of injury, and he, therefore, stood invested with a passen- 
ger's full right of protection there, and also of a d^^ree of 
protection against injury commensurate with the special 
dangers incident to such a position, and not simply protec- 
ticm from only such dangers as a passenger within the body 
of the car might be liable to. Of course, the passenger had 
also exacted from him, by reason of his position on the run- 
ning board, a degree of care for self protectiim commensu- 
rate with the special dangers incident to his position there. 

In McCaw v. Union Traction Company, 205 Pa«, 271, these 
questions received elabwate consideration and clear exposi- 
tion: ^'Where a street railway company permits its cars to 
be overcrowded, additi<Ntial care and precaution must be ex- 
ercised by the conductor and motorman, to protect the pas- 
sengers against resultant danger. A street raUway com- 
pany cannot invite, or permit, passengers to board its cars 
beycmd their normal capacity, and not be responsible for dan- 
ger which necessarily results from their crowded ccmdition. 
If a passenger is permitted to enter a car having no vacant 
place except on the platform, and the conductor accepts his 
fare, he is justified in standing on the platform, if he exer-* 
cises proper care in doing so, and, by receiving him, the car- 
rier undertakes and gives him assurance, that it will take 
care of him, and guard him against accident, as far as the 
circumstances permit." 

In that case, the conductor, who had gone ahead of the 
street car, when it was about to cross a railroad track, and, 
after it had done so, and was about to descend a grade on 
the other side, jumped on the front steps of the platform of 
the car, on which the plaintiff and others were then standing, 
owing to the crowded condition of the car — ^but this act of 
the ccmductor in jumping on the platform, was on the side 
of the platform c^posite that on which the plaintiff stood at 
the time, and, in doing so, he pushed, as was alleged, other 
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passengers who were also on the platform, against the 
plaintiflf, thereby causing him to lose his hold on the bar by 
which he was supporting himself, and fall under the wheel i 

of the car. It was a disputed fact whether the ccmductw 
had jumped on the front end of the car at all, or not. It was j 

held that the case was for the jury, and that the verdict in 
favor of the plaintiff should be sustained. One of the points 
that the lower court in that case had refused, and such re- 
fusal was, inter alia, made the basis of appeal to the Su- 
preme Court, was this: 'The only negligence alleged is that 
the conductor's act in mounting the west st^, which no- 
body was on, resiilted in pushing (me of the eight persons on 
the platform (which it is uncontradicted will accommodate a 
larger number — and thereby pushing the plaintiff off the 
east side. This was not a natural or probable result of the 
conductor's lawful act, nor was his act the proximate cause 
of the accident, and the verdict should be for the defend- 
ant." 

The refusal of this point was made in the appeal the sec- 
ond assignment of error, but it, with all the other assign- 
ments were overruled by the Supreme Court. The appdlate 
court di^ not, as the assignment sought to have the court 
do, treat the act of the conductor as an isolated fact subsist- 
ing alone and disassociated from the obligation of the de- 
fendant to safeguard the passenger especially, and did not 
consider it when disassociated from the fact of the crowded 
condition of the car at the time, but treated the condition of 
the car as being concomitant with the conductor's act, and 
considered them in conjunction with each other, for the pur- 
pose of thus determining whether the carrier had, by n^lect 
of duty, violated its obligation to the passenger in what the 
conductor did on that occasion. Justice Mestrezat delivering 
the opinion of the Court, on page 276, says : ''Being a carrier 
of passengers, the defendant had a high degree of care im- 
posed upon it. The company was required to exercise this 
care in receiving and in carrying the plaintiff to his destina- 
tion. It has not yet been declared negligence for a street 
railway company to permit its cars to be overcrowded, but, 
when such a condition prevails, additi<Ntial care and precau- 
tion must be exercised by the conductor and motorman, to 
protect the passengers against resultant danger. Beber v. 
Pittsburgh, etc. Traction Co., 179 Pa., 339. A street railway 
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CMBOt invite or per«iit» pu8Mig«r9 to botrd its 
wn btjMd their qohmI cepacf ty, aai not be reepowiUe 
for danger wiiich neceeearily reeults from their overcrowded 
oonditioiL If a peeaensrer ie permitted to rater a car having 
no vacant pfaice exewt on the platfonnay and the oonductor 
accepts hia farc^ he ia Jnatifted in standing on the platfomit 
if lie exereiaes propw care in doing aot and; by receiving hhn, 
the carrier nndertakea and gives liini assnrance that it will 
take care of him, and guard him against accident, as far as 
drcnmatances permit" 

In the 8th vohmiie of Thinnpson on Negligence, section 
35789 the author, citing cases in other states, lays down snh- 
atantial^ the same proposition as the foregoing case does, 
in these words: ''As a general rule^ a passenger who rides 
en the running board, when it is practicable for him to take 
a seat inside the car, assumes the risk of riding in this posi- 
tion. But he is not to be imputed with contributory negli- 
goice aa a matter of law, where he rides cm the running 
hoard of a crowded car. The questicm is one of fact for the 
jury. The passMiger riding on the running board has the 
right to assume that the carrier will not expose him to peril, 
whUe so riding/' 

We are not to regard the pertinency of the questicm as to 
whether the car was so crowded as to oblige the plaintiff 
to take passage cm the running bcmrd as having no other 
function to perfcmn in the premier discharge of the case, than 
to show whetha* en* not, the plaintiff, in being there, was 
free from contributory m^ligoice, f cnr that conditicm of the 
car and plaintiff's presence there also pertain to the solution 
of the question of whether the defendant, cognizant of the 
special peril to which the car's crowded condition had neces- 
sarily exposed him, in discharging its duty of protection to 
a passenger so circumstanced, has been faithfully or n^li<- 
gently performed. The fact pertains to the measure of de* 
fondant's duty, as well as to the measure of plaintiff's care 
of self protection. Being beset with greater perils in such 
a position, and the passaiger by being there being adjudged 
to be free from ccmtributory negligence, there is due to him 
in that position from the ccmipany a degree of watchful care 
prc^MMtiimed to his enhanced peril there— and that def aid- 
ant's agents do in discharge of that duty, is to be charac- 
terized as nesiigent en* otherwise, in contemplaticm of those 
saAie drenmstances. 
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Did the conductory in the manner of discharging his serv^ 
ice of collecting fares for the company, perform that duty 
in such a manner as to, at the same time, properly discharge 
the company's duty to its passenger, in view of the special 
and known hazard of his then situation — that is the con- 
crete question that is to be dealt with by the jury in this 
case. We are not to look at the conductor's movemoit at 
the time, as a single feature of the case, and as though it 
was an isidated fact, but must regard the whole concaten- 
tion of attending facts and circumstances— for these, in 
their combined effect, make up the concrete question for so- 
luticm. 

In the case of Dennis vs. Railroad, 165 Pa^ 624, there 
was evidence of a plaintiff's having been invited on a crowd- 
ed car from which he could not extricate himself what he 
discovered its conditi<m, by reason of others crowding in 
behind him and of the ccmductor's act in such a situation of 
pushing out a passoiger whose ticket was for another car, 
and in doing so, he jostled the plaintiff in the case pff the 
car, and thereby injured him. The case, under these circum- 
stances, was held to be for the jury, and a recovery by the 
plaintiff, according to their finding, was sustained in the 
Supreme Court. 

The occasion when the accident in this case happened, 
was not a special one that resulted in an unexpected number 
of passengers presenting themselves for transportation : Hie 
trip of the defendant's car was the usual one, and the mak- 
ing of the trip was designed almost exclusively for the ac- 
commodation of workmen who usually, at that hour, pre- 
sented themsdves to defendant for transportaticm, by a 
short run to Greensburg, where they lived. Huff Avenue 
(at one end of the Kelly and Jones works), was the first place 
of receiving passengers on this inbound trip— and the Foui^ 
dry — about 300 or 400 yards nearer Greensburg, (this being 
at the other end of the Kelly & Jones works,) was the next 
stop for receiving passengers. The plaintiff was the last 
man to gain a place on the crowded running board, at the 
last named stop^ (so he testifies,) the car immediatdy start- 
ed on its short run for Greensburg, and the accident occur- 
red very soon thereafter. The crowded car was not an un- 
usual and not-to-be expected occurrence, for it accmnmodated 
and was designed to acomimodate, a crowd from the works 
that did not vary much in its size, and the plaintiff was but 
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que of those for whose accommodaticm the trip of that car 
was particularly designed. 

In support of the moticm for a new trial, it is claimed 
that the plaintiflTs evidence shows the ordinary lurching of 
the car to have been the proximate cause of the accident, and, 
for that, there can be no recovery. We do not understand 
that to be the ground upon which the plaintiff's testimony 
jsedcs to show a case for recovery. It is true the swa3ing 
,t>f the car is mentioned in connecticm with an allegation of 
the unguarded movemoits of the ccmductor's body, which 
displaced plaintiff's feet, but it is so mentioned, therewith 
to show that such usual swaying of the car was one that the 
conductor should, but did not, exercise reasonable care to 
guard himself against, and that, therefore, he was unmind- 
ful of how the passenger's safety might be affected by his 
own contact with him, when, with proper care, he could have 
prevented contact, and the harmful c<msequences therefrom 
resulting. It is true that if the usual lurching of the car 
was, in and of itself, the alleged basis of recovery, the ver- 
dict could not be sustained, for nothing extraordhiary in that 
respect is shown. 

The case of Wolf v. Transit Company, 252 Pa., 448, is 
cited to sustain the propositicm, that, ''Where the facts are 
simple, and the evidence by which they are presented is in- 
volved in no uncertainty, their legal value is for the court 
to determine, but where the evidence is conflicting, or the 
facts are left in doubt, the conclusions are to be drawn by 
the jury." 

The proposition, as stated in that case, is undoubtedly 
true, but that its proper applicaticm in this case required the 
Court to direct a verdict ifor the defendant — ^rather than to 
allow the jury to draw the proper condusicms, we do not 
agree. 

On the questicm of whether there was a necessity for 
plaintiff's taking a place cm the running board, the case was 
bound to go to the jury in any event, and all subsidiary ques- 
ticms would be carried there alcmg with it, and must be 
passed on by the jury, rather than by the Court. 

Whether the conductor, under all the evidence, had dis- 
charged the carrier's duty of care to a recognized passengar, 
was a question that properly devdved upon the jury. Tliat 
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tribimal havlnir deCemfaied 4heqMBUoii in ^aintMTs fttw, 
the first reason for a new trial is aremried. 

Wt, howtver, tliink tliat the second reason for a new trial, 
wherein it is attired tliat the verdi^ is excessive in amount, 
is wen fonnded* The plaintiff's leg which was injured was a 
diseased and nnnatoral member, from his boyiiood. The 
plainliff always was required to use a cane on acciMnt of IL 
He were a padded shoe on that foot, to obtain an equaliza- 
tiMi of length in his legs. The leg injured had not devdoped 
from what it had been when he was a boy of ten years of 
age. The knee was a scNrt of hinge that was liable to be bent 
either backward or forward. H^ before the accident, had 
suffered pain in it, and had required, on account of its con- 
dition, the services of a physician. His earning power^ when 
woiiiing, was only $65.00 per month. The expenses to whidi 
he had been subjected on account of this accident, were not 
large. His incapacity to work, by reason of the accident, 
covered a period of several months however. He does not 
now have an uncrippled leg— and he did not have one at the 
time of the acddoit. We, therefore, think that the jury 
have awarded a pecuniary recompense from the defendant 
greater in amount than it should have done, in view of the 
evidence, and in view of the extent of plaintiff's physical 
recovery from the consequences of the accident. 

And now, 16th April, 1920, upcm due ccmsideration of 
the moticm and reasons for a new trial, it is ordered that, if . 
the plaintiff, within ten days from the filing of this wder, 
shall file a remittur from the amount of the verdict of 
$2,288.20 of an thereof in excess of $1,500.00, a new trial 
is refused, and judgment may be entered in favor of the 
plaintiff for the sum last named, and costs, but if such re- 
mittur by the plaintiff within the time herein prescribed is 
not filed, a new trial is granted. 

The motion for judgment N. O. V. in favor of defendant 
on the whole reoHrd, is refused. 
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ANTONACCI VS. COMMONWEALTH 

Hiimmary 4t»nvictionH.— Oertiomrl. — EnHentlalH of a Record. 

The record of a Justice of the Peace to iiufttaln a Judirment In a case 
of Hummary conviction muHt ithow that a warrant waH ittsued or that the de- 
fendant WBH arretted on view; that the defendant appeared before the Jua- 
tlce; that the proMcciitor and wltneHKCM for the Conunonwealth were Hworn 
or that tcHtimony was offered and the nature and character of the evidence; 
the nameti of the wltneHHcn who were called and tcMtlfled the sum or sub- 
Htance of their teiitlniony and that the defendant wan adjiidared guilty and of 
what crime or offenne he waw found guilty. 

In the Court of Common Pleas of Westmoreland Coun- 
ty, Pa^ No. 442 Feb. Term, 1920. Certiorari. 

Richard D. Laird and Charles H. Moore, for plaintiff in 
error. 

No appearance for defendant in error. 

COPELAND, J.: This action had its origin on the 19th 
day of December, 1919, before W. W. Davis, a Justice of the 
Peace, in and for the County of Westmoreland, against the 
plaintiff in error. The plaintiff, an alleged unnaturalized res- 
ident, had a dog in his possession, and the justice fined him 
$25.00 and costs amounting to $8.70. The record of the jus- 
tice was certioraried to the Court of Common Pleas, and the 
matter is now before us. 

On an examination of the record of the justice, certified 
by him as a true transcrip from his docket and attached to 
the petition of the plaintiff in error for an allocatur, we find 
that the record does not show : 

First : That a warrant was issued or that the defendant 
was arrested on view. This is essential in a summary pro- 
ceeding. It was said in Carter vs. Shindel, 7 D. R. 308: **The 
record of a magistrate, like the record of a higher court, 
must show upon its face, everything necessary to sustain the 
judgment." 

Second : That the defendant was brought before a mag- 
istrate. This is essential to the validity of a judgment in a 
case of this character. In Philadelphia vs. Roney, 2 Phila- 
delphia Reports 43, it was said : *'The record must show that 
the defendant appeared before the alderman." 

Third: That the prosecutor and the witnesses for the 
commonwealth were sworn, or that testimony was offered, 
or the nature and character of the evidence. In Commcm- 
wealth to use vs. John Finkheimer, 9 Philadelphia Reports, 
504, it was said: 'The record must show that there was 
some evidence of the acts constituting the offence." In Clark 
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VS. Barlett, 8 Philadelphia Reports, 301, it was said: *The 
record should show that all the proceedings conformed to the 
law; that the charge is sustained by the testimony of duly 
qualified witnesses, or by the confession of the defendant; 
and that judgment was duly entered/' 

Fourth: The names of witnesses, or that witnesses 
were called and testified, the sum or substance of their tes- 
timony, or the evidence offered on behalf of the common- 
wealth, or that the defendant was adjudged guilty, or of 
what crime or offense he was found guilty. In Common- 
wealth vs. Nesbit, 34 Pa., 403, it was said : "It is still es- 
sential, that a summary conviction shall contain a finding 
that a special act has been performed by the defendant ; and 
that it shall describe or define it, in such a way, as to indi- 
viduate it, and show that it falls within an unlawful class of 
acts. Without this, a judgment that the law has been vicriat- 
ed, goes for nothing." In Laverty et al. vs. Commonwealth, 
4 Pa. C. C. 139, it was said : "Record of a summary conviction 
should contain an informaticm or charge against the defend- 
ant; a summons or notice of the information, in order that he 
may appear and make his defense, or a warrant showing his 
arrest; his appearance or non appearance; his confessicm or 
defense; the evidence, if he does not confess, and the judg- 
ment or adjudication. All these matters must be particular- 
ly stated. The whole evidence, which applies to the charge 
must be particularly set out in the record.'' 

The record does not show that anybody instituted this 
proceeding or what Act of Assembly is violated. These omis- 
sions, as we have stated, are all fatal to a summary proceed- 
ing. 

AND NOW, to wit: the 3rd day of May, 1920, after ar- 
gument and after due consideration, it is ordered, adjudged 
and decreed that the judgment of the justice be, and hereby 
is, reversed. 



Digitized by VjOOQIC 



WESTMORELAND LAW JOURNAL 123 



CRESCENT BREWING COMPANY VS. ROSSITER ET AL. 

Jadsrments — Sci Fa. to revive judgment naming terre 
tenants. Defense by terre tenants that judgment never was 
a lien on part of land and divested as to the balance. Right 
of terre tenants to defend in such proceeding. Merger of 
mortgage lien with an estate in land. 

At the trial of an action of ncl. ta. Hur Judrment and verdict In the writ 
defended on the jrronnds that they were not terre tenants of any real ewtate 
upon which plalntlfTH Judfnnent was a lien, becauiie (1), after a proper Sher- 
lir« sale of the only real estate upon which the plaintiff's Judrment ever had 
been a Hen and because of the said sale having been effected In execution 
of a mortKace Hen prior In date to the Hen of the plaintiff's Judmnent, the 
latter was neceMsarlly thereby divested therefrom and that the title thus ac- 
quired by the purchaser who was n«imed as terre tenant In this proceeding 
thenceforth stood free and clear of any further obligation or claim by plain- 
tiff on Its Judgment and that neither the said purchaser, nor the other par- 
ties defendinRT could be named as t«rre tenants of any real estate upon which 
plaintiff ever had before that sale acquired of land, and 

(2.) That as to real estate which had never been subject to the Hen of 
the mortgage or plaintiff's Judgment and which was owned by defendants, the 
defendants could not be adjudged the terre tenants thereof with an ad- 
judication de terrls against them. 

Plaintiff flled a motion for Judgment n. o. v., alleging: 

(1.) That as the defendant's relation to the case was that vf terre ten- 
ants, their defense may not be set up as a defense to the scl. fa. proceeding 
to revive the Judgment, but that they must await the sale of their land on 
the revived Judgment and then Introduce their defense against the title ob- 
tained by the purchaser at that sale, and 

(2.) The question was suggested, did the plaintiff in the proceeding on the 
mortgage Hen (which resulted in the Sheriff's sale) merge any of his title to 
the real estate subject to that Hen and thus prevent a dlve^^ture of the plain- 
tiff's Junior Hen. he having been the pur cliaser at the Sheriff's sale? 

It was held, first as to the suggestion of merger, that the case disclosed 
no Intention that there should be a merger, merger always being a matter of 
Intention; that It would not have been to the advantage of the purchaser at 
the Sheriff's sale, who was the plaintiff In the writ, that there should be a 
merger; that the Sheriff's sale committed no legal wrong against the rights 
of the plaintiff in this proceeding and that no merger of the selling incum- 
brance in any estate which the plaintiff held In that land tools place, and that 

(3.) It is open to one named as a terre tenant to show that his lands are 
not answerable far the payment of a Judgment whose Hen thereon has been 
legally divested and that he Is entitlled to have Judgment In his favor on a 
writ of sci. fa. wherein a Judgment de terrls is sought by the plaintiff to 
t>e recovered against him despite the fiict that plaintiff's original Judgment 
has been legally divested of the right to do the thing it is attempting to do. 

In the Court of Common Pleas of Westmoreland County, 
No. 280 May Term, 1919. Sci. Fa. Sur judgment No. 458 
May Term, 1914. Defense and issue, as to amount tried, 
and verdict in their favor. Plaintiff moved the Court for 
judgment n. o. v. on the whole record. 

Moorhead & Smith, for plaintiff. 

Gaither & Whitten, for defendants. 

McConnell, P. J.: The pending motion for judgment N. 
O. v. on the whole record, is based on two legal propositions, 
viz: 

(1.) The defendants' relation to the case being that of 
terre tenants, they are not entitled to set up the defense 
introduced by them at the trial as a defense to a writ of Sci. 
Fa. to revive a judgment against the debtors, but, to avail 
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themselves of it, they must await a sale of their land on the 
revived judgment, and then introduce this kind of a defense 
against the title thus obtained by the purchaser at that sale. 

(2.) Plaintiflf suggests, in the second place, the questicm: 
Did the lien of a Ritta: judgment against James M. Mc- 
Laughlin, on its being assigned to Guy Rossiter on May Tth, 
1918, merge in any title or estate which Frederick Rossiter 
had in the land, and thus prevent later a divestiture of the 
title of James M. McLaughlin by a Sheriff's sale of the prop- 
erty on said judgment, upon which plaintiff at the time of 
the sale was also a junior lien creditor of James M. McLaugh- 
lin, and Frederick Rossiter having been the purchaser at 
the sale? 

The Court is of opinion, under the facts appearing in the 
case, that both those questions must be determined adverse- 
ly to the plaintiff, and, therefore, that plaintiff's motion for 
judgment N. O. V. on the whole record, should be refused. 
The reasons for these conclusions are as follows: 

The main facts in the case are not in any substantial dis- 
pute; at least the facts appearing in the evidence are such, 
as to make it improper for the Court to enter the judgment 
now sought. 

On, and prior to January 10th, 1913, Mary J. McLaughlin 
was the owner of two contiguous tracts of land, situate in 
Lower Burrell Township, one containing 230.598 acres; the 
other containing 8.593 acres; she was also then the owner 
of two certain lots situate in the Borough of Parnassus. The 
plaintiff herein never was her creditor, and never held any 
lien on any real estate while she owned it. On the 10th day 
of January, 1913, Mary J. McLaughlin conveyed to James 
M. McLaughlin a portion of the two above-mentioned ccm- 
tiguous tracts, that is to say, she conveyed to the purchaser 
110 acres and 50 perches thereof, a description whareof is 
fully set out in the deed of conveyance. This deed was placed 
on record in Westmoreland County in Deed Book 523, page 
498, on the 11th day of January, 1913, that is to say, on the 
next day after its date. Later, to wit: on the 18th day of 
October, 1913, James M. McLaughlin, the grantee, gave to 
one P. J. Ritter, a mortgage on the aforesaid 110 acres and 
50 perches in the sum of $3,500.00. This mortgage was en- 
tered of record in Mortgage Bock 268, page 439, on October 
22nd, 1913. This mortgage, when given, was accompanied 
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by a judgment bond to furtha: secure payment of the moirt- 
gage-debt. The bond was entered of record as a judgment 
on the 12th of April, 1918, and by a Fi. Fa. issued from the 
judgment so entered on this bond, the title of the mortgaged 
premises was later sold at a SheriflTs sale for non-payment 
of the mortgage debt, and was purchased by Frederick Ros- 
siter, one of the defendants herein. 

The Crescent Brewing Company, the present plaintiflf, 
was not and never had been a judgment creditor of Mary J. 
McLaughlin, and held no lien on any of her real estate while 
she was owner of the legal title thereto. 

On the 20th of March, 1914, at No. 458 May Term, 1914, 
the Brewing Company obtained a judgment against the 
aforesaid James M. McLaughlin and one John B. Whitesell, 
in the sum of $4,500.00. At this time, James M. McLaughlin 
was stUl the owner of the 110 acres and 50 perches, but of 
no other real estate. This is the judgment which, in this 
action, is sought to be revived by the present Sci. Fa., with 
notice to the above named terre tenants. 

On July 12th, 1916, James M. McLaughlin— (being still 
the owner of the 110 acres and 50 perches, and of no other 
real estate,) — ^joined with the aforesaid Mary J. McLaugh- 
lin — (who was then the sole owner of the balance of her real 
edtate which remained in her hands at the time she had 
conveyed the 110 acres and 50 perches to James M. Mc- 
Laughlin) — in making a joint conveyance to Frederick Ros- 
siter, Hattie Crawford, William Crawford and Annie Ros- 
siter, describing the subject-matter of that conveyance in 
its entirety, and embracing in its terms of description, all 
the real estate that Mary J. McLaughlin had Ifefore had an 
exclusive title to, prior to the time of her making the con- 
veyance of the 110 acres and 50 perches thereof, to James 
M. McLaughlin. The reason for thus describing the prop- 
erty to be conveyed by a joint deed in its entirety,— (as the 
scrivner of the deed testified) — ^without individuating in the 
deed through any recital of the respective portions thereof, 
which were then owned by the two grantors by separate 
title of each without recital therein, that no pwtion thereof 
was then, or ever had been, owned jointly by the two grant- 
ors,-^was this: that the writer of the deed, who resided in 
Pittsburgh and where the recwds of title were inaccessible 
to him, but that he had a full description of the Mary J. Mc- 
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Laughlin property in its entirety, but he did not, at that 
time, have accessible to him any proper descripticm of the 
portion thereof that had theretofore been carved out of the 
original tract, by the previous deed of Mary J. McLaughlin 
to James M. McLaughlin. It was considered by the scrivner 
that, if a deed was then made that purported to convey the 
entire tract, and that deed was joined in by all the grantors 
who then had any separate interest in any part thereof, the 
deed would be efficacious for completely vesting in the 
grantees the entire title, and that was the thing sought to be 
accomplished. At the time of this joint conveyance, viz: 
July 12th, 1916, by Mary J. McLaughlin and James M. Mc- 
Laughlin to Frederick Rossiter, et aL, there existed as en- 
cumbrances on the title to the 110 acres and 50 perches then 
owned individually by James M. McLaughlin, (1) the lien 
of the Ritter mortgage of $3,500.00, and (the judgment on 
the accompanying bond was not entered until 12th April, 
1918;) (2) the lien of plaintiflF's judgment for $4,500.00; 
but these were not, — and never had been,— ^icumbrances 
against any title to any real estate which Mary J. McLaugh- 
lin personally then owned, and never had been liens against 
James M. McLaughlin, until after he had taken title to the 
110 acres and 50 perches. The property embraced in the 
joint deed made by Mary J. McLaughlin and James M. Mc- 
Laughlin to Frederick Rossiter et al, was, (a) the above- 
mentioned tract containing 230.598 acres; (b), the tract 
containing 8.593 acres, and (c), the two lots, 7 and 8, situate 
in the borough of Parnassus. 

The fact was not contested at the trial that the James 
M. McLaughlin tract of 110 acres and 50 perches was wholly 
embraced within the boundaries, as given in the deed, of the 
original 230.058 acres, when owned by Mary J. McLaughlin. 
In reference to the title made by deed made jointly by Mary 
J. McLaughlin and James M. McLaughlin, dated July 12th, 
1916, to Frederick Rossiter, Hattie Crawford, William Craw- 
ford, and Annie Rossiter, — the grantees therein named made 
a declaration of trust, in brief, to this effect: ^^he" (the 
grantees), 'liold the legal title to said real estate, NOT FOR 
OURSELVES, BUT IN TRUST * * * to the end, 
that the said real estate may be conserved, and the proceeds 
secured for the said Mary McLaughlin." 

This declaration of trust — according to the date given in 
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the instrument — ^was made July 21st, 1916, nine days after 
the date of the deed to them by Mary J. McLaughlin and 
James M* McLaughlin, but reciting in the declaration that 
it was of even date therewith and was intended to so opj- 
erate. 

On April 12th, 1918, Magdalena Ritter, Executrix of the 
aforesaid mortgagee, (who was then dead), entered, as the 
representative of decedent's estate, judgment for $3,936.98 
against James M. McLaughlin, et al, on the judgment bond 
which had accompanied the aforesaid mortgage of James M. 
McLaughlin, et al, to P. J. Ritter, dated October 18, 1913. 
This judgment was entered at No. 517 May Term, 1918; and, 
on the same day, the plaintiff therein caused execution to be 
issued at No. 75 May Term, 1918, whereby the Sheriff, — 
after due notice, — seized in execution, and, on May 19th, 
1918, sold the said tract of 110 acres and 50 perches to Fred- 
erick Rossiter. 

In pursuance of the sale so made, the Sheriff made a deed 
to Frederick Rossiter, and acknowledged the same, which 
deed bea^s date May 15th, 1918, and is recorded in Deed 
Book 5^2, page 12. This deed purports to convey to Fred- 
erick FU)6siter the said tract of 110 acres 50 perches, as 
being formerly the property of James M. McLaughlin, and 
being the same premises as were described in the said mort- 
gage made by James M. McLaughlin to P. J. Ritter, and be- 
VAg all the lands then claimed to be owned by the said James 
M. McLaughlin. He had, in fact, before that time, jmned 
with Mary J. McLaughlin in the conveyance to the defend- 
ants, but his portion of what was so conveyed, was subject 
to the lien of the Ritter mortgage, and the Sheriffs sale on 
the accompanying bond was designed to enforce payment of 
the mortgage debt, to which the title of the defendants here- 
in in the 110 acres and 50 perches was then subject. Prior 
to that Sheriflfs sale, the property had, of course, been also 
subject to the lien of plaintiffs judgment, but, unless the 
sale can now be adjudged a nullity, it effected a discharge 
of plaintiff's lien, from the property so sold. 

It is, therefore, now claimed by the defendants herein, 
the alleged terre tenants, that, after this Sheriff's sale of the 
only real estate upon which the plaintiffs judgment had ever 
been a lien, — and because of the said sale's having been ef- 
fected in execution of a mortgage lien prior in date to the 
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lieii thereon bf plaihti^s judgment at No. 458 UtRy l^erm, 
ldl4, — the latter lien was necessarily thereby divested there- 
H'biti, and that the title thiis acquired by Friederick Rossiter, 
thisneeforth, stood ehtiriely free and dear of any further 
obligation or claim by plaintiffs on their judgment, and that 
neither t^ederick Rossiter nor any of the other parties de- 
JTendiiig in this issue could be terre tieilants of any real estate 
iipoh which plaintiff had ever before that sale acquired a 
iieh; it is also claimed that. With respect to the real estate 
Upon which plaintiff had ever before that sale acquired a 
lieii; it Is also claimed that, with respect to the real estate 
Which Mary J. McLaughlin had never conveyed to James M. 
MfcLaughliii, and which had never become subject to the 
lien ot either the mortgage or plaintifTs judgment, against 
James M. McLaughlih, the defendants being how the owners 
oif said land, could not be herein adjudged to be terre tenants 
thereof, and could not in their hands be answerable for the 
^ykheht of aity {i&rt of the judgment which plaintiff seeks 
to have revived, with ah adjudication de terris against th^m, 
the ^Ufeged terre tenants. That, therefor^ defendants ans 
ft'dt, And, at the time of issuing the Sci. Fa. In this case, Were 
tt6t, t^rre tehants of any re&l estate upon Whtch plaintiff's 
judgment was a lien. It is the claim of a lack of right in de- 
ffehdants to show this state of facts, as a defense to the re- 
ViVak of plaintiff's judgknent, the basis of the first ground 
of reliance in support of the motion for judghieht N. O. V. 
6ta the whole record. 

Th^ plaintiff, however, in further supp<H:t of its motion, 
seeks to nnUify the otherwise apparently legal effect of the 
judicial sale made May 10th, 1918 to Frederick Roscdter, b)r 
showing that the Ritter judgment, where through the Sfaer 
ifiTs sale was effected, was assigned to one, Guy Roissitter. 
It was, however, asserted in evidence, to which asserUcm 
there was no contradiction in the evidence, that this siutae 
Guy Rossiter, who lived in Chicago, had in fact, famished 
the principal part of the consideration money for the |>ar- 
chase of that assignment of the judgment upon which the 
s^YRng writ had been issued, — and only an inconsiderable 
^rt thereof was paid personally by Frederick Rossiter — 
and that, for affording a secuity to Guy Rossiter; foi* the 
loan made to him, it was desired to keep that judgiftent on 
f^. Hie assignment was not filed of record before the sale, 



Digitized by VjOOQIC 



WESTMORELAND LAW JOURNAL 129 

anil was made after the Ritter execution had been issued 
arid levy made upon the property, and three days thereafter 
the judicial sale look place, the writ being then under the 
control and direction of Guy Rossiter's attwney. At tbe 
sale ]Pred*ericl£ kossiter purchased the property for $100.00. 
The property, at a duly advertised sale by the Sheriff, was 
not bid up to cover the plaintiff's lien, which was an encum- 
brance on the property subsequent to the mortgage lien, 
and the proceeds of the sale, — in so far as they went,— were 
devoted to payment of what was superior in legal right to 
the liieh of plaiHtilTs judgment. 

The plaintiff offered the declaration of trust, for the pur- 
pose of showing that there was a merger of the right of 
Frederick Rossiter as a judgment creditor in his title to the 
mortgaged land, and that, therefore, there was no proper 
sheriff's sale made, and that, therefore, no title passed by 
virtue of the SherifiF's sale. That was based on the assump- 
tion that Frederick Rossiter had become the holder of the 
judgment, which was contrary to the proven fact. 

This ccmtention, of course, oiily pertains to the James 
M. McLaughlin tract of 110 actes and 50 perches. Which is 
differentiated adequately from the Mary J. McLa^gfaHn 
property, and the James M. McLaughlin property, alcme, was 
sold at Sheriff's sale, and upon it, alone, the plaintiff had a 
lien. After James M. McLaughlin had mortgaged that tract 
to P. J. JRitter, he still remained the owner of the equity of 
redemption therein which equity, he could, and did, convey, 
later, to the defendants herein, who held it along with other 
property, as trustees for Mary J. McLaughlin, who thereby 
became the beneficial owner, and remained so, until the Sher- 
iff's sale to Frederick Rossiter. We need not stop now to 
consider in this case, whether in becoming a purchaser at 
the Sheriff's sale, there was any legal duty incumbent on 
Frederick Rossiter, with respect to the title so acquired, to 
his f eBow-trustees, or to their cestui que trust, Mary J. Mc- 
Laughlin; for, if there was, the plaintiff has no concern in 
that, and if there was not, the fact is immaterial in the case. 
The thing plaintiff asserts herein is that the sale was a nul- 
lity, because there was a merger of the judgment in the 
title, — Fred Rossiter and three others having had convened 
to them as trustees for Mary J. McLaughlin the equity of 
redemption in the mortgaged property. But merger was 
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plainly a thing not intended, and it was not intended for a 
perfectly legitimate reason, which was violative of no legal 
right of the plaintiff as a junior lien creditor of James M. 
McLaughlin. 

Even ify— 4K>ntrary to what sufficiently well appears to 
the contrary, — ^we assume, for the present, that Frederick 
Rossiter, at the time of the Sheriff's sale, was the owner of 
the mortgage obligation, where through the sale was effect- 
ed, it does not necessarily result that there is a merger of 
the encumbrance in the title. 

^^A mortgage does not necessarily merge, or become ex- 
tinct, by being united in the same person with the fee. When 
a person becomes entitled to an estate subject to a charge,— 
for his own benefit, he may take the estate, and keep up the 
charge. The question in such case is upon the intenticm,— 
actual or presumed, — of the persons in whim the estates are 
united." Bryar's Appeal, 111 Pa., 81. Moore v. Harrisburg 
Bank, 8 Watts, 138. Fenton vs. Fenton, 208 Pa. 358. 

^^As a general rule, merger is a question of intent, and 
will not take place against the wishes of the party to be af- 
fected by it ; and where it is against the interest of the per- 
son holding the respective titles, the law will not presume an 
intent to' merge." Danhouse's Estate, 130 Pa. 260. 

^^A mortgage lien purchased by the owner of the equity 
of redemption will not merge in the absence of a manifest 
intention to the contrary, but will be kept alive in equity, 
where that course is necessary to protect the purchaser 
against a junior mortgage, or other intervening lien or 
claim. 

If the purchaser of an equity of redemption has assumed 
the payment of the mortgage-debt, or otherwise made him- 
self personally liable for it, his payment of the amount of 
such debt will be held to work an extinguishment of the mort- 
gage, and he cannot take an assignment of it to himself. On 
the other hand, if he has not assumed the mortgage, or 
agreed to pay it,— the prior obligation therefore still rest- 
ing on the mortgagor, — the purchaser may discharge the 
encumbrance, to prevent a sale, or to perfect his own title, 
and, thereupon, take an assignment of the mortgage, or be 
subrogated to the rights of the mortgage." 27 Cyc 1331. 

There is not the slightest evidence that Frederick Ros- 
siter ever personally assumed the mortgage-debt. It re- 
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mained the debt of the mortgagor, and a sale of the prc^ierty 
was made on his personal obligation. He, Rossiter, would 
have the perfect legal right to purchase the mortgage, keep 
it on foot, and execute it against the property, with a view 
to a divesting therefrom the encumbrance of plaintiflTs judg- 
ment, and with a view also to his becoming a purchaser at 
such divesting sale. The plaintiff, however, could as readily 
have become the purchaser as Frederick Rossiter. 

In Bryar's Appeal, supra, a purchaser of land from an 
assignee in bankruptcy, subject to a mortgage given by the 
bankrupt, received title only to the bankrupt's equity of re- 
demption. He afterwards purchased the mortgage, and 
again scld the land under a judgment recovered on the mort- 
gage, and he, himself, at such sale, again became the pur- 
chaser, and it was held by the Supreme Court, that the in- 
cipient right of dower in the bankrupt's wife, which had in 
nowise been affected by her husband's bankruptcy, was 
thereby effectually divested. 

It is plain by the facts of this case that there was no in- 
tention that there should be any merger; it is plain that it 
would not have been to the advantage of Frederick Rossiter 
that there should have been a merger; and it is plain that 
when the Sheriff's sale of the mortgaged premises was ef- 
fected-— even if it was intended thereby to divest the lien of 
plaintiff's judgment, as well as the mortgage, as encum- 
brances on the mortgaged property — that no legal wrong was 
thereby committed against the rights of the plaintiff, who 
was a junior encumbrancer to the mortgage creditor. Our 
cases on the subject of merger are exhaustively reviewed by 
Judge Head, who delivered the opinion of the Court, in the 
case of Pease v. Doane, 33 Sup., 6. It, along with the other 
authorities above cited, inevitably leads to the condusicm 
that there was no merger of the selling incumbrance in any 
estate held by Frederick Rossiter in the land — even assum- 
ing that he, instead of Guy Rossiter, at the time of the sale, 
owned the selling incumbrance. It is all the clearer, how- 
ever, that this is true, when the selling incumbrance was 
held by Guy Rossiter. 

The other question is: Can the defendants in an action 
by Sci. Fa. to revive and continue the lien of a judgment, 
with notice to them as terre-tenants, defend against plain- 
tiff's claim that they are terre tenants on the ground that 
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they are not tenants of any real estate upon which plaintiff's 
judgment is a lien and which plaintiff may lawfully take in 
execution for the satisfaction of his judgment, if he should 
recover one — ; or are they precluded from making such a 
defense to the Sci. Fa., and can they only legally make their 
defense available against some one, who, through a Sheriff's 
sale effected through a judgment recovered on the Sci. Fa. 
has taken title to the land with respect to which the plain- 
tiff's Sci. Fa«, and the judgment thereon, have made it ap- 
pear, prima facie, that th^ land may be lawfully taken to 
satisfy the judgment? When the plaintiff issued his Sci. Fa. 
in the form employed herein, it thereby declared that the 
defendants were terre-tenants, and that it was entitled to 
have a judgment against them, de terris, which will author- 
ize it, for the satisfaction of its judgment thereafter, to sell 
their lands. They are not plaintiff's debtors, and if liability 
to be answerable for plaintiff's judgment exists, it is a liabU- 
ity that attaches to their property only through the lien of 
plaintiff's judgment thereon, and that is the avowed basis 
of plaintiff's claim, as expressed by the Sci. Fa. in the form 
herein employed. Why should not defendants be herein al- 
lowed to deny that kind of liability the plaintiff herein as- 
serts to exist? The whimsicality of the law, as expressed in 
SOTie early decision in this State, made the giving of a proper 
answer to this question somewhat subject to doubt, but later 
decisions have caused the sunlight to break through the 
clouds, and now, when a holder of a judgment in a Sci. Fa. 
asserts that lands held by some one other than the defend- 
ant in the judgment are liable ta be appr(4)riated for the 
payment of that judgment, and he therein seeks to get 
through the Sci. Fa. a form of judgment that will appar- 
ently judicially appropriate such lands to such payment,— 
such an own^r (subject to limitations), is permitted to nega- 
tive what the plaintiff by his Sci. Fa. asserts, by showing the 
legal non-liability of his lands to such an appropriation. In 
the case of Colwell vs. Easley, 83 Pa., 31, it was decided that 
"in proceedings on a scire facias to revive a judgment, where 
one is brought into court who has had no connecticm with 
debtor's title, he should be discharged— either by non suit, 
or a verdict in his favor." It was specificaDy decided in that 
case, that: 

"In a scire facias to revive the lien of a judgment C, who 
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was summoned as a terre tenant, pleaded that the original 
judgment was not a lien on his lands, and never had been. 
Held, (reversing the Court below), that this was a good plea, 
and that striking off such a plea was erroneous." 

The Act of 4 April, 1798, (3 Sm. L. Sees. 2 and 3), which 
deals with the subject of the lien of judgments upon real 
estate and their revival, provides that writs of scire facias 
to revive ^'shall be served on the terre-tenants or persons 
occupying the real estate bound by the judgment." 

Was defendant's lands bound by the lien of plaintiff^s 
judgment at the time of the service of the Sci. Fa." 

In the case of Hulett et al v. Insurance Co., 114 Pa., at 
page 146, this definition of what is meant, in this connecticm, 
by a terre tenant, is given: ^^A terre-tenant, in a general 
sense, is one who is seized or actually possessed of lands as 
the owner thereof. In a scire facias sur mortgage or judg- 
ment, a terre-tenant is, in a more restricted sense, one other 
than the debtor, who becomes seized or possessed of the 
debtor's lands subject to the lien thereof. Those only are 
terre-tenants, therefore, in a technical sense, whose title is 
subsequent to the encumbrance." 

In the latest case dealing with the subject, B. & L. Asso- 
ciation V. Elleford, 258 Fa., 143, the foregoing definition is 
quoted with approval, and it was there held that ^Vhere a 
person derived his title eleven weeks prior to the date of 
the original judgment, he was not a terre-tenant, within the 
meaning of the Act of 1798, and a judgment of revival en- 
tered against him by default was properly stricken from the 
record." 

In this case the mortgage by James M. McLaughlin to 
P. J. Ritter was given on the 18th of October, 1913, and only 
embraced the 110 acres and 50 perches, that he then owned. 
What Mary J. McLaughlin had still retained when she con- 
veyed that 110 acres andn 50 perches tract to James M. Mc- 
Laughlin, and was still remaining in her hands, at the time 
James M. gave the mortgage to Ritter, was wholly unaf- 
fected by that mortgage. When she, on the 12th of July, 
1916, joined with James M. McLaughlin^ for the purpose of 
conveying to defendants what they each as grantors then 
respectively owned, what she owned was still free from the 
encumbrance of that mortgage. Prior to that date, to wit : 
on the 20th of March, 1914, the Crescent Brewing Company, 
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the plaintiff therein, had entered an original judgment for 
$4,500.00 against John B. Whitesell and James M. McLaugh- 
lin. This judgment became a lien on the 110 acres and 50 
perches, then owned by James M. McLaughlin, but its entry 
left entirely unaffected the 128 acres than owned by Mary 
J. McLaughlin. It is plain, therefore, that this latter tract, 
when it was conveyed to the defendant, vested in them un- 
trammeled by an lien of plaintiff's judgment— and, as to it, 
the defendants never became terre-tenants of land up<m 
which plainti's judgment was ever a lien. 

It was a judgment of that kind by default that was held 
to have been properly stricken off as a nullity, in the case of 
B. & L. Assn. V. EUeford, 258 Pa., 143. 

How about defendants being terre-tenants of the James 
M. McLaughlin tract of 110 acres and 50 perches? What 
defense with respect thereto can they make to the Sci. Fa? 
Are they herein liable to have a judgment de terris entered 
against them with respect to that tract? The conveyance 
to them was made on the 12th of July, 1916. The plaintiffs 
judgment against James M. McLaughlin, the grantor, was 
entered on the 20th of March, 1914... Before the entry of 
that judgment, to wit : on the 10th of January, 1913, Mary 
J. McLaughlin had conveyed this last mentioned tract to 
James M. McLaughlin, and he was still the owner, at the 
time of the conveyance by him to defendants. At that time, 
too, plaintiff's judgment was a lien on the land conveyed to 
defendants. Therefore, the defendants, at the time of their 
purchase, became terre-tenants of this land. The lien of 
plaintiff's judgment, however, was subsequent to the lien of 
the Ritter mortgage, and through the b<md accompanying it, 
that prior lien was executed against the land, and the lien 
of the plaintiff's judgment thereon was thus divested — as 
we have concluded above. It is immaterial in this case, 
whether the purchaser at that divesting sale, purchased for 
himself individually, or whether he purchased as one of the 
four trustees, and for the purpose of the trust, as set out in 
the declaration of trust. The pregnant fact is that plaintiff's 
lien was legally divested by the judicial sale of this property, 
and the plaintiff cannot now restore the status of affairs as 
they were before the Sheriffs sale, by resort to a writ of Sci. 
Fa., embracing these defendants, or any of them, as terre- 
tenants of the same land from which its lien had been pre- 
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viously divested. The defendants, having purchased the 
property while it was subject to plaintiff's lien, could, on that 
account be properly designated as terre-tenants in the Sci. 
Fa., but when the plaintiff, despite the previous legal divesti- 
ture of its lien by judicial sale effected through execution 
based on a senior lien, seeks to thereafter continue the effi- 
cacy of that same lien against the same property from which 
it had already been divested — may not the defendants set up 
those facts of previous divestiture, as a defense against a 
proceeding conducted for the very purpose of getting a judg- 
ment de terris against them? One who is a terre-tenant can 
set up defenses to a Sci. Fa. that one who has been named as 
such, but not properly so named, may not do. 

^'Qn a scire facias to revive and continue the lien of a 
judgment on real estate, no one but he who is a terre-tenant 
can plead that the land is discharged from the lien of the 
original judgment." Silverbloom v. Townsend, 37 Pa. 263. 

1 Trickett on Liens, sec. 229, collects some of the cases 
in which defenses open to terre-tenants are exemplified: 
**The terre-tenant may show a discharge of the lien which 
once bound his land, by payment, release, or afflux of time, 
(Dengler v Kiehner 13 Pa. 38), as well as that the lien had 
ceased before he became the purchaser, (Cold well v Eastley, 
83 Pa. 31), and also that the judgment of revival on which 
the Sci. Fa. issued was confessed on the condition that its 
lien should be restricted to land other than that owned by 
the terre-tenant. (Sankey v. Reed, 12 Pa., 95). He may 
show that land of the defendant sufficient to discharge the 
debt has been released by the plaintiff, after notice of the 
terre-tenant's purpose, and of the injury he would undergo 
by the release." 

In the case of Frost v. Holmes, 11 W. N., 443, there had 
been a foreign attachment, improperly issued against a resi- 
dent of the State, and the defendant therein had confessed 
judgment in that improper proceeding. The property so at- 
tached was a house and lot — and the Sheriff had made that 
return to the writ. Pending the proceedings, January 28th, 
1873, John Holmes purchased the house and lot, which had 
been attached, from defendant in the foreign attachment. 
This deed was not placed on record, and, later, to wit, on 
July 30, 1874; the defendant confessed the judgment in the 
foreign attachment. The defendant confessed the judgment 
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in the foreign attactiment. Tlie defendant was not a non- 
resident. The plaintiff in the confessed judgment in the 
attachment, sought to revive this confessed judgment by 
Sci. Fa., with notice to Holmes as terre-tenant. Holmes put 
in the plea: '^o lands bound by the lien of said judgment." 
Held, that the attachment being unlawfully issued, had wigi- 
nally constituted no lien against the land, that the confession 
of judgment by the defendant after the sale to the terre- 
tenant, could not avail to create one, and that it was compe- 
tent for the terre-tenant to set up this defense, and that he 
was accordingly entitled to judgment. Justice Green, deliv- 
ering the opinion of the Court, inter alia, said : ^A Sci. Fa. 
having issued at the suit of the plaintiff in the foreign at- 
tachment, to revive this subsequently confessed judgment 
against the purchaser as terre-tenant, it was undoubtedly 
his right to show, in this proceeding, that the judgment was 
a lien upon his land. To concede that he took his title free 
Of the lien of the judgment, and yet deny him the right to 
Msert it in this proceeding, would be a mockery of justice." 

We are of opinion that it is open to a terre-tenant to show 
that his lands are not answerable for the payment of a judg- 
ment whose lien thereon has been legally divested and that, 
he is entitled to have judgment in his favor, in a writ of Sci. 
Fa. wherein a judgment de terris is sought by a plaintiff to 
be recovered against him, despite the fact that plaintiffs 
original judgment has been legally divested of the right to 
do the thing it is attempting to do. 

Nor can it be successfully asserted in this case that the 
title acquired— conceding the sale by the Sheriff as not a 
nullity — would, notwithstanding the sale, continue subject 
to plaintiff's lien. 

^'A purchaser at a Sheriff's sale which divests the lien of 
judgments, is not a terre-tenant as to them ; but if the pur- 
chaser agrees to buy, subject to the lien of any of them, he 
is properly warned as a terre-tenant in the proceeding to 
revive such." Trickett on Liens, sec. 237. 

There is not the slightest evidence that Frederick Ros- 
siter, when he purchased that property at the divesting sale, 
had, nevertheless, agreed to afterwards pay plaintiff's judg- 
ment. EiVen if he were held to have purchased, not for him- 
self, but for the trustees in the declaration of trust, there 
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woald be no right to conclude, that the purchased lands in 
their hands would, thereafter, be answerable to the payment 
of plaintifrs judgment. 

On the Mary J. McLaughlin tract, the plaintifrs judg- 
ment is not, and never was a lien, and the defendants now 
defending never were terre-tenants thereof. On the James 
M. McLaughlin tract the lien was discharged by judicial sale. 

Against neither tract is the plaintiff entitled to have a 
judgment against the defendants de terris. 

The motion for judgment in favor of the plaintiff N. 
O. y. on the whole record is denied. 



COMMONWEALTH VS. ZIVANICELLL 

IIABKAS rORPlS.—ISSlANC'K OF WRIT WITHIN 

15 DAYS OF TIIK QIARTKR SESSIONS COrRT. 

A Court of ronrmon Ph>ttM miiy not properly dirert the iMRiranrr vt u writ 

of habouH «M>r|>tiK within 15 Oayn of a MeHMlonN of the court of Quarter Hen- 

mIohh even thouith the ^VdffeH who nit In the Common Pleat* are the name 

JudReH an hH In the Quarter Set«HlcnM. 

In the Court of Common Pleas of Westmoreland County. 
No. 934 May Term, 1920. Petition for writ of habeas corpus. 

D. J. Snyder, for petitioner. 

N. A. Cort, District Attorney, contra. 

McConnell, P. J.: These proceedings are wholly irregu- 
lar. On the 4th of May, counsel for prisoner, stating that 
he had a petition for a writ, was told by the Court, to first 
confer with the District Attorney. No actual inspection by 
the Court was at that time made of the formality of the 
petition. No order for the issuance of the writ was then 
signed by the Judge of the Court. Counsel, however, must 
have understood, that the Court need not again be consulted 
about the matter, after the District Attorney had been con- 
sulted, for so it is, that an order purporting to have been 
made by the Court was endorsed on the petition, and the 5th 
of May, 1920, at 10 o'clock A. M. is therein designated for a 
hearing. The petition so endorsed, was then lodged in the 
Prothonotary's office. On the 5th of May, counsel for the 
relator again appeared before the Court, accompanied by the 
District Attorney, and it was then learned the steps that had 
been taken. There was no return to any writ made by the 
custodian of the prisoner, nor, indeed, does the petition itself 
indicate that any writ is to issue to any particular person 
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having the prisoner in custody. The caption employed 
rather indicates a proceeding against the prisoner herself 
than a proceeding against any one restraining her from lib- 
erty. The issuance and service of a writ, nevertheless, being 
stiU insisted upon by counsel for the prisoner, we are now 
disposed to consider the matter in its present status, merely 
as an applicaticm for the issuance of a writ. 

This is an application addressed to the Court of Common 
Pleas praying for a writ of habeas corpus for a prisoner now 
in the County Jail awaiting trial. The Courts of Oyer and 
Terminer, General Jail Delivery, and Quarter Sessions of 
the Peace convene on the 10th day of May, for the trial and 
disposition of all cases now pending in said criminal courts, 
and this application is presented within fifteen days of the 
session of those courts. That being the case, the Court of 
Common Pleas could not properly grant the writ. The fact 
that the judges of the Court of Common Pleas also sit in 
the criminal courts will not serve to give this Court the au- 
thority now invoked. Doubtless the provision of the Act 
of 1785 forbidding the issuance of the writ within fifteen 
days of the session of the criminal court was to prevent a 
court not having jurisdiction to try a case, from, by its order, 
interfering with the proceedings of a Court that has such 
jurisdiction, and is shortly to engage in the exercise of that 
jurisdiction; but whatever the statutory motive may have 
been, the terms employed in the statute are such that the 
Court of Common Pleas could not properly now direct the 
issuance of the writ, though the judges who sit in the Com- 
mon Pleas are the same judges as those authorized to sit in 
the criminal courts. 

In so far as we are now advised, the construction placed 
on the Act of 1785, by Justice Sergeant, in the case of Com. 
ex rel. Jack v. the Sheriff, in 7 W. & S. 108, has never been 
questioned. The application for the writ addressed to the 
Court of Common l^leas is refused. 
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TAYLOR vs. AVONMORE BOROUGH. 

BOROUGH B—NEGL.IG£NC£ OF LICENSEE WHO WAS GRANTED 
THE RIGHT TO MAKE AN OPENING IN THE STREETS 

Wliere a municipality irranttt a permit to another to occupy itt« Htreettt for 
a pivper and lawful purpose and the licenHee abiifiew the license by performlnn 
11m work in a neslUrent manner^ the licensee and not the municipality Is liable 
far the lajury. 

Where a borouich issued a permit to dlir a trench in the street from the 
property line for the pnrpose of connect In j? the house of the licensee with 
the main borouich sewer; the connection was made and the work of filllnic 
In the trench was apparently well done, yet later plaintiff's horse stepped on 
the top of the trench and the i^round irnve way, causing the horse to fall and 
be seriously injnred, in an action for the recovery of damages for such In- 
Jnry^ it was held that without any attempt to show that the work was tf> 
be done under the Inspection of the borouf^h or that the borough had any 
nolee, either actual or constructive, of any defective work or nefcllKence, the 
plaintiff could not recover. 

In the Court of Common Pleas of Westmoreland County, 
Pennsylvania, No. 674 August Term, 1917. Action for dam- 
ages for negligent injury to a horse. Tried before the Presi- 
dent Judge <rf the Orphans' Court of Westmoreland County 
specially presiding. Motion to take off non-suit. 

Kline and Kline, for plaintiff. 
R. D. Laird and P. K. Shaner, for defendant. 

This is a suit by plaintiff to recover damages against de- 
fendant for injury to plaintiff's horse caused by an alleged 
defective construction of a sewer on one of defendant's 
streets. The statement alleges in substance that defendant, 
being a municipal corporation vested with control over its 
public highways and bound to keep the same in a safe con- 
dition for public travel, gave to one John Park a permit to 
dig a ditch or trench in the street from his propertj" line for 
the purpose of connecting his house with the main sewer of 
the Borough, and that this work was to be done under the 
inspection of the Borough, and that the work was so def ect- 
ivdy done that when plaintiff's horse stepped on the top of 
the trench the ground gave way under him causing him to 
fan and seriously injure himself. At the trial of the case 
plaintiff proved that defendant was a municipal corporation, 
that it gave a permit to John Park to make the sewer con- 
nection, that the work was done by John Park under this 
permit and apparently well done, the damages caused when 
plaintiff's horse stepped on top of the trench and rested. 
There was no attempt tashow that the work was or was to 
be done under the inspection of the Borough. Neither was 
there any attempt to show that the Borough had any notice 
either actual or constructive of any defective work or negli* 
gence on the part of John Park, the licensee. On the con- 
trary the evidence disclosed that the work was apparently 
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well done and there were up until the time of the accident no 
surface indications to give notice to anyone that a lurking 
danger to the traveling public existed in the street, the the- 
ory being that, owing to the excessively dry weather, a crust 
had formed on the top of the trench and that the ground 
underneath had settled away from the crust, leaving the 
surface in apparently perfect condition. This being the sit- 
uation at the close of plaintiflTs testimcmy, on motion of 
counsel for defendant a compulsory non-suit was entered and 
we have now before us a motion to take the same off. 

Counsel for plaintiff earnestly insist that it is the boun- 
den duty of a municipality to keep it highways in safe con- 
dition for public travel and that, therefore, if it grants to 
another a right to occupy the same for any purpose, it is 
bound to supervise and inspect the work that is being dcme 
by its licensee and if the work is defectively or negligently 
done so that injury is caused to an innocent third party the 
municipality is liable for the damages. To this pr<q)osition 
the Court is unable to assent. The cases are so plain and so 
numerous which decide that a miuiicipality has a right to 
grant to an independent contractor or an individual the right 
to take possession of its streets for a proper and lawful pur- 
pose without being liable for the negligence of the independ- 
ent contractor or the abuse of the license by the licensee that 
extended jirgument is unnecessary at this late day. 

Borough of West Chester vs. Apple^ et al. 35 Pa. 284, de- 
cided in 1860, was a case very similar to this. In that case 
the Borough gave a permit to a private individual to connect 
his property with the city water main and the licensee made 
the connecticm and filled up the opening by replacing all the 
dirt that had been taken out which made a ridge from four 
to ten inches in height; later a man was driving along the 
street when his horse stepped on the trench which had been 
softened by a heavy rain, plunged in, and was injured. 

The Borough was sued for damages for the injury, and 
failing to properly defend the action, a verdict was recovered 
against it and it then brought suit against the licensee to 
recover the amount of the verdict. The Supreme Court de- 
cided that the Borough could not recover against the licensee, 
because the Borough itself was not liable for the injury and 
should have protected itself by a defense to the action 
against it and not by subrogation to another. The facts in 
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that case are so nearly on all fours with the facts in this case 
and the opinion is so clear and explicit on the very questi<m 
involved here that further citation of authorities seem un- 
necessary. Susquehanna Depot vs. Simmons, 112 Pa. 384 
decided in 1886 is equally explicit on tHe same point and this 
case is cited with approval in Levenite vs. City of Lancaster, 
215 Pa. 576 decided in 1906. It may, therefore, be taken as 
settled in Pennsylvania that where a municipality grants a 
permit to another to occupy its streets for a premier and law- 
ful purpose and the licensee abuses the license by performing 
the work in negligent manner the licensee, and not the mu- 
nicipality, is liable for the injury. 

We have gone carefully over the cases cited by plaintiff's 
counsel, but find nothing that in anyway modifies the above 
legal conclusion. Early vs. Philadelphia, 255 Pa. 153 and 
other (ases are cited to show that this case should have gone 
to the jur^. In the cases cited, however, it appears that 
there was conflicting evidence as to whether it was the mu- 
nicipality or the contractor or licensee that, in fact, had pos- 
session of the streets at the points where the accidents oc- 
curred or whether the municipality itself or some other was 
responsible for the manner in which the work was done. In 
this case there is no such fact in dispute — there is no evi- 
dence that the Borough of Avonmore had anything to do 
with the work and there was, therefore^ nothing to submit 
to the Jury. 

AND NOW, June 24, 1920, the motion to take off the 
non-suit is refused. 



MILLER ET AL. VS. JOHNSON ET AL. 

JOINT CO I NT Y BRIIXiE.— POWER TO CI.08E RICH BRIDGE 
INOKBCiOINCi REPAIR.— IHSCBETION OF COUNTY COMMIH- 
HIONER8.— INTERRl PTION OF PtBl.IC SERVICE BY REASON 
OF TUB CLOSING OF A BRIDGE.—PIBLIC SERVICE COMMIS- 
SION. 
Th« County CommlHsioiierN have lawful authority, in the exercise of the 
duties oa»t upon them by the StatuteH reKuIatlnj; Inter-eounty brid^eH, to 
make »uch repalrH and hhould It be necensary for the purpose of properly 
maldni? hucIi repairs to <loHe the bridge temporarily and for a reflHonable time. 
The duty rests upon the County Commissioners In such oases to deter- 
mine In the exercise of their official Judsrment and whether such temporary 
closinj; is ne<esHary. ,* *- 

Inless the decision of the County Commissioners is so plainly, manifestly 
and eureiflously wron^ that It can be pronounced an abuse of discretion, the 
Court ouffht not by Injunction to set It aside, substituting its Jndipnent in 
the place of the official Juderment of the Commissioners. 

NotwitbstandInK the fact that the plaintiffs had a certificate of pobltc 
convenience for the operation of their vehicles in the carriage of passenffem 
over a road which embraces an Inter-county bridfce, the Public Service Com- 
mission, under the Act of iQ July, 1913, P. L. 1874, did not acquire Jurisdic- 
tion over the hlichways to be used by the plaintiffs In the carrlaice of their 
passengers so that the authorities chanced with the care of such hisrhways may 
not close them temporarily to make repairs without apply Inir for and ob- 
tainlnir the permission of the Public Service Commission so to do. 
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In the Court of Common Pleas of Washington County. 
Sitting in Equity. No. 2727 Equity Docket. Motion for pre- 
liminary injunction against the County Commissioners of 
the Counties of Washington and Westmoreland to restrain 
them from closing the Donora- Webster Inter-County Bridge. 
D. M. Anderson, Acheson & Crumrine, for the plaintiffs. 
Alvin E. Docman, County Solicitor for Washington Coun- 
ty. William S. Rial, County Solicitor for Westmoreland 
County, for defendants. 

Brownson, J. : The bridge over the Monongahela river, 
extending from Donora in Washington county to Webster in 
Westmoreland county, is an inter-county bridge, built by said 
two counties and the boards of County Commissioners there- 
of are jointly charged with its maintenance and repair. They 
are now engaged in making repairs of this bridge. The plan 
of these repairs includes the construction of concrete floor- 
ing up<m the bridge approaches. The commissioners have 
given public notice that during the construction of this floor- 
ing the bridge will be closed to vehicle travel, and the plain- 
tiffs who are operating a line of passenger motor omnibuses, 
upon a route which passes upon and over this bridge, have 
applied for a preliminary injunction to restrain the county 
commissioners and their contractor from so closing the 
bridge to public travel. 

The plaintiffs set up, as the ground upon which they 
are entitled to equitable relief, that such mterruption of 
vehicle traffic will result in the following injurious conse- 
quences; (1) Plaintiffs are required by the certificate of 
public convenience granted to them by the Public Service 
Commission to maintain an uninterrupted service upon the 
route aforesaid, and if they are prevented from so doing 
by the closing of the bridge they may forfeit their certifi- 
cate; (2) such interruption in the use of the bridge for the 
purposes of their business will cause them to suffer a con- 
siderable loss of revenue; and (3) an interruption of their 
passenger traffic will work great inconvenience and detri- 
ment to the general public. 

This proposed temporary closing of the bridge to ve- 
hicle traffic win not prevent the plaintiffs from opw^ting 
their transportation facilities upon any part of their pre- 
scribed route other than the bridge itself; they may still 
run their omnibuses on either side thereof, so that passeng- 
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ers, alighting from an omnibus at one end of it, may walk 
across the bridge (which is not proposed to be closed to foot 
passengers) and take another omnibus, for the purpose of 
pursuing their journeys, after so doing. True, this would 
impose upon the plaintiffs increased operating expenses, 
making it necessary to hire two additional employes and to 
rent temporarily some storage accomodations at the Mcmes- 
sen end of their route, and it would be somewhat inconven- 
ient for the traveling public but it could be done. And if 
they should continue to serve the public to this extent, 
we take it that (assuming that the bridge is lawfully clos- 
ed temporarily to vehicles) the Public Service Commission 
would neither be disposed nor permitted to declare a for- 
feiture of their rights because they were thus, -by causes be- 
yond their own control, prevented from operating over the 
whole of their prescribed route, even if, in other circum- 
stances, a forfeiture might be declared. 

In any event, however, it may be a question whether a 
private party can maintain a biQ against the officers in 
charge of a highway for the purpose of preventing an in- 
terruption of such party's traveling, in comm<m with the 
general public, over the highway, even though it be alleged 
that the consequentially resulting inconvenience and loss in 
his business will be one special to the plaintiff; see Crold V 
Philadelphia, 115 Pa. 184, Phila. etc., Ry. Co. V. Philadelphia 
11 Phila. 358; Naugle V. Nescopeck Twp.; 255 Pa. 68. 

But, passing over the question of the standing of the 
plaintiflfs to sue, let us consider whether it is proper, by in- 
junction, to restrain the county commissioners from carry- 
ing out their plans. 

This bridge is under the charge and care of these boards 
of county commissioners. They are, as public officers, in 
control of it. It is their official duty to determine when it 
needs repair, and what the nature of the repairs should be. 
If the flooring of either the bridge proper or the approaches 
needs renewing, they have the official discretion to deter- 
mine what kind of new flooring is requisite to make it an- 
swer the requirements of public travel. And the time and 
manner of doing the work of thus repairing the structure 
are matters to be decided by them in the exercise of their 
official discretion. The commissioners have decided that 
the approaches of this bridge, c<msisting of viaducts lead- 
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ing at either end to the bridge proper which sgaxis the river, 
ought to be floored with concrete upon the cartway thereof. 
Upon the advice of their engineer they have decided that, 
during the process of laying this concrete, aifd until it shall 
have had time to set, it is necessary that the bridge shall 
be closed to vehicle traflFic, in order to keep the omcreting 
free from the interference of vibrati<m with its setting prof^ 
erly, and they have accordingly directed their Contractor so 
to close it. Upon the correctness of this decision, and the 
practicability or impracticability, by the use of certain pre- 
cautionary measures, of properly constructing the concrete 
flooring while keeping the bridge open to travel, the evi- 
dence in the case is conflicting. The plaintiflFs ask us to de- 
cide that the commissioners are wrong in their decision, 
and that it is practicable to keep the bridge open while *he 
concreting is being done. 

It would seem to us that upon this questi<m the weight 
of the evidence does not preponderate in the plaintiffs' favor. 
But is it proper for the court to review such a decisi<m made 
by the county commissioners, and to substitute its judgment 
upon such a question in the place of theirs? The discretion 
of public officers, acting within the limits of their authoritv, 
cannot be controlled by injunction: Throop on Public Offi- 
cers, sec 849, quoted in Oakford v. Sheatz, 19 Dist. R. 1113, 
1114; Gaines v. Thompson, 74 U. S. 347; Warfel v. Cochran, 
34 Pa. 381; Roth v. Marshall, 158 Pa. 272, 274; Henderson 
Coal Co. V. Sadler, et al. No. 2678 Equity Docket, in this 
court. There are many other authorities to the same effect. 
"Equity can only interfere with the functions of the county 
commissioners either for disregard of a positive duty as pre- 
scribed by statute, or a clear abuse of discretion:'' Brad- 
bury V. Burschell, 220 Pa. 439, 446, <q)inion of Newcomb, J., 
adopted by the Supreme Court. "If an officer neglects or 
refuses to enter upon the discharge of a duty which the law 
imposes upon him, the courts will quicken or compel action 
by a writ of mandamus. If he goes beyond what the law 
requires, attempts that which is ultra vires, or abuses his 
discretion in any manner, the courts will restrain him by 
injunction. The ground intermediate these extremes is the 
legitimate range of official discretion, within which the offi- 
cer, on whom the law has cast a duty, may determine the 
manner of its performance: "Mr. Justice Williams in Roth 
V. Marshall, supra, at page 274« 
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It is clear that these commissi<mers have lawful author- 
ity, in the exercise of the duties cast upon them, by the stat- 
utes regulating such bridges, to make these repairs, and, 
should it be necessary so to do for the purpose of properly 
making the repairs, to close the bridge, temporarily and for 
a reasonable time, to that end. It is clear also that the duty 
rests upon them to determine^ in the exercise of their oflFicial 
judgment and discretion whether such a temporary closing 
is necessary. In deciding that a closing is necessary in this 
instance the commissioners are not shown to have acted in 
bad faith, or otherwise than in the exercise of their honest 
judgment, and in support of this judgment they have pre- 
sented professional and expert opinions. The fact that in 
the original contract for the doings of these repairs they 
stipulated that the contractor should at all times keep the 
bridge open for travel does not impeach their good faith in 
subsequently changing their views to the extent of coming 
to the conclusion that a closing during the concreting work 
is necessary. Unless this decision is so plainly manifestly 
and egregiously wrong that it can be pronounced an abuse 
of discretion, the court, under the authorities above cited, 
ought not to set it aside, substituting its judgment in the 
place of the oflFicial judgment of the commissioners. We 
cannot so say under the evidence in this case. 

It is suggested, however, that wh^i the Public Service 
Commission granted to the plaintiflFs a certificate of public 
convenience for the operation of their vehicles in the car- 
riage of passengers over a route which embraces this bridge, 
the Commission not only acquired jurisdiction over the plain- 
tiflFs in the matter of requiring them to comply with their 
duties in the premises, but also acquired jurisdiction over 
the highways to be used by them in the carriage of their 
passengers, so that the authorities charged with the care 
of such highways may not close them temporarily to make 
repairs without applying for and obtaining the permission 
of the Public Service Commission so to do. It is argued that 
if without such permission this bridge be closed by the 
county commissioners for this purpose, whereby the plain- 
tiflFs are for a few days prevented from maintaining upon 
this portion of their prescribed route the uninterrupted serv- 
ice which it is their duty to maintain under the Public Serv- 
ice Company Law of 1913, P. L. 1374, that law is to this ex- 
tent rendered inoperative, and hence the act of the county 
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oMiiiiissioners in ordering the bridge do^ed {tdft which they 
have not sdiqfht and obtained any permisafM from the Pub- 
lic Service Commission) is void and of no ttttd as ai^ptted 
to the iilaintiffs. There fe in the statnte no texprtes re^nir^- 
ment that such permission riiall be obtained, and w^ d^ nM 
tliinlc it is implied. We discover nothing in the act nmmi- 
f esting an intention to repeal, modify or affect the o^er^tioft, 
to any extent, of tlie other laws by which the coHtrM tf high- 
ways is placed in the hands of other govemmental agendee^ 
except that the Commission is given jurisdiction of the man- 
ner in which pabUc highways, and the tradis w other woriis 
<rf.piiblic service companies,' shall be constructed and maifei- 
tained at crossings. Had it been intended to grant any far- 
ther jurisdiction over highways, and tiins'to limit the con- 
trol over them vested in other authorities, undoubtedly there 
would have been in the act express provision to this effect. 
Nor can it in a just sense be said that when the Midway au- 
thorities tempwarily dose a portion of a road bettuse the 
pr<q)er exerdse of their duty to the public renders it neces- 
sary so to do, they thereby render inoperative so much of 
this statute as requires a carrier of passengers who operates 
omnibuses over it to maintain an uninterrupted service; 
such requirement must be given a reasonable construction, 
and should be considered as contempktting that such a car- 
rier, like the rest of the public, shall subwdinate himself to 
the exigendes and necessities connected with and arising out 
of the doing of such repair or reconstruction work as the 
pubUc interest demands shall be done. 

Upon the whole we do not think we would be justified in 
granting the injunction asked for. 

And now, July 8, 1920, after argument and due considera- 
tion, the motion of the plaintiffs for a preliminary injunction 
is denied. 
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TARR VS. HECLA COAL & COKE CO. 

WORKMSN'S COMPENSATION ACT OF 1915.— BMPLOYSS TEBIPOBABT 

KMPLOY3LBNT. 

Where a coke company requested a iioiRhboring company to send some of 
its employees to engage in work temporary in cliaracter under the direction 
and control of the requesting company -without any specific agreement as to 
the pay of the men to be furnished and while the employee was so engaged he 
was killed In the course of that employment, it was held that such relationship 
created a liability under the Workmen'^ Compensation Act of 1915. 

In the Court of Common Pleas of Westmoreland County, 
Pennsylvania. No. 457 February Term, 1919. Appeal by an 
insurance carrier as intervening defendant from the decis- 
ion of the Workmen's Compensation Board. 

Moorhead & Smith, Dalzell, Fisher & Hawkins for ap- 
pellant. 

Gaither & Whitten, for claimant. 

.SNYDER, J.: The appellant is an insurance company. 
In the regular course of its business this company insured 
The Hecla Coal & Coke Company ^^against liability arising 
under the Workmen's Compensation Act of 1915 for the year 
1918." On the 14th day of June, 1918, James Tarr, while 
working in <me of the mines of The Hecla Coal & Coke 
Company ''was asphyxiated by the gas in the burning mine 
resulting in his death the same day." 

The whole question before the Court now is— Whether 
James Tarr was an employe of The Hecla Coal & Coke 
Company at the time of his injury. The W<H-kmen's Com- 
pensation Act of 1915 provides that the findings of fact by 
a Workmen's Compensation Board ''shall in all cases be fin- 
al." Our appellate courts have decided a number of times 
"that the courts cannot review findings of fact of the Ref- 
eree and Workmen's Compensation Board." McCarl v. Hous- 
ton Borough, 263 Pa. 1; McCauley v. Imperial W. Ccnnpany, 
261 Pa. 312; Poluskiewicz v. Phila. & R. C. & I. Co., 257 Pa. 
305. 

Do the facts as found by the Referee and affirmed by 
the Workmen's Compensation Board warrant their conclu- 
sion that James Tarr was an employe of The Hecla Coal & 
Coke Company at the time of his injury? An employe "as 
used in said act" is declared to be synonymous with ser- 
vant and includes all natural persons who perform services 
for another for a valuable consideration. The facts relevant 
to the point in issue found as aforesaid are as follows: 

On the 14th day of June 1918 "the superintendent of No. 
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2 mine of The Hecia Coal & Coke Company made a request 
in writing to the superintendent of the Frick Coke Company 
to send three men trained in rescue work." James Tarr was 
sent in pursuance of this request. On his arrival at the 
mine he and ^'certain employes of The Hecla Coal & Coke 
Company mine were placed by its superintendent under the 
immediate direction and control of the foreman of this 
mine." ^^While engaged in work for which he had been 
sent" he was injured. There can be no question but that 
James Tarr at the time of his injury was -^performing ser- 
vices" for The Hecla Coal & Coke Company at its special in- 
stance and request and ''under the immediate direction and 
control of its superintendents and foreman." 

The question then arises : Were these services perform- 
ed for a vahiable consideration? The Referee finds that 
''there is no specific agreement as to the pay of the men to 
be furnished but they were usually given a voluntary pay- 
ment for the services performed." There is no finding of 
fact that would indicate that the services of James Tarr were 
to be gratuitous, neither is there anything in these findings 
that would raise a presumption of law to that eflFect. On 
the contrary it is well settled law that wherever services 
are rendered and received an obligation to pay will be pre- 
sumed. 

"If one procures work or services from a person under 
no special ties of relationship or the like, or knowingly re- 
ceives the benefit of them, the law creates the presumption 
to pay for what he accepts to his own advantage." Bishop 
on Contracts, page 87. 

Had James Tarr not been killed he would have been 
entitled to compensation for these services. The contusion 
must inevitably follow that the services were rendered for 
a valuable consideration. Therefore, as James Tarr was 
performing services for The Hecla Coal & Coke Company 
at the time of the injury for a valuable consideration, he 
was anemploye of that company at that time. 

In addition to this the Workmen's Compensation Board 
found as a fact that James Tarr was to receive no pay from 
the Frick Coke Company for the time he might be required 
in performing the work at the mine of The Hecla Coal & 
Coke Company. It is earnestly argued that the Board had 
no right to find this fact under the circumstances. In view 
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of the conclusioiip reached as above set forth we do not deem 
it necessary to decide this question. 

Another question argued at great length was that The 
Hecla Coal & Coke Company in the argument in behalf of the 
claimant was committing an act 'Svrong in morals and in 
law." This argument did not appeal to the Court. It seems 
to us to be proper for a corporation to take care of its em- 
ployes and see that they get justice. We do not think the 
standard of morals of the oflFicers of a corporation of a high 
order that does not do so. 

And now, May tO, 1919, after due consideration the 
above mentioned appeal is dismissed at the cost of the ap- 
pellant. 

EAST END MANTLE AND TILE CO. vs. GREENSBURG 
PLUMBING CO. 

MECHANICS' LIEN8— AL.TRBATION8 AND BEPAIBS— SUB- 
CONTBACTOBS—NOTICE— BIGHT OF CONTBACTOB TO DE- 
FEND— TBUSTEE IN BANKBUFTCY— ACT OF JUNE 4, 1901. 

Under the Act of June 4, 1901, Section 11, par. 11 P. 1.. 481, a mechanics' 
lien filed bj a sub-contractor for alterations or repairs, must show on Its 
face when and how the written notice to the owner of an intention to file the 
claim required by section 2 was iciven to him. 

The notice required by section 2 Is not to be confounded with that re- 
quired by section 8. An averment in the lien of the service of a notice such 
as Is required by section 8 cannot be regarded as a substitute for what is 
required by section 2, and will not core the omission of an averment show- 
ing that notice under section 2 was duly sriven. Not decided whether. In cases 
of liens filed for alterations or repairs, the lien should show a service of no- 
tices under both sections. 

The general contractor or his trustee In bankruptcy may maintain a mo- 
tion to strike off a sub-contractor's lien, "when the lack of legality is donon- 
Btrabl^ from the record." 

Motion by Contractor to strike off Mechanics* lien. 

In the Court of Common Pleas of Westmoreland County, 
Mechanics' Lien Docket, No. 5007. 

Walkinshaw & Walkinshaw, for rule: 
Shaw & Silsley, contra. 

McConnell, J. Feb. 2, 1907.— The function which section 
2 of the Act of June 4, 1901, P. L. 431, performs is to define 
the cases in which properties may be subjected to a lien. 
The attempt to do so consists of both aflfirmative and nega- 
tive provisions. Among the negative provisions is to be 
found the following: ^"Nor shall any claim for alterations 
or repairs, or for fitting up or equipping old structures with 
machinery, gearing, boilers, engines, cars or other useful 
appliances be valid, unless it be for a sum exceeding $100, 
and in case of a sub-contractor, unless also written notice 
of an intention to file a claim therefor, if the amount be not 
paid, shall have been given to the owners or some one of 
them, or for him to an adult member of his family, or the 
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family with which he resides^ or his architect, asrent, 
ager or executive or principal officer, on or before the day 
the claimant omipleted his work or furnished the last of his 
materials." 

The 11th section of the act prescribes the omtents of the 
claim to be filed. The 11th paragraph of this section pre- 
scribes as follows: ^^When the contract is with other than 
the owner, or the claim is for alteraticms or repairs or for 
fitting up <rid structures with machinery, when and how no- 
tice was given to the owner of an intention to file the daim." 

According to the lien filed, (1) the contract was with 
other than with the owner, (2) the lien is for work and labor 
done and materials furnished for and about the alteration 
and repair of said structure, and (3) that all the labor and 
materials so furnished and for which this lien is filed, were 
furnished omtinuously from June 13, 1906, which is the date 
when claimant first furnished labor and materials, until and 
including July 7, 1906, which was the date when claimant 
last furnished labor and materials. 

The first two of these things, viz: (1) that the omtract 
was not the owner, and (2) that the lien was for alteration 
and repairs, are inserted in the lien in compliance with para- 
graph 11, section 11, above quoted, but a third thing required 
thereby does not i^pear in the lien, viz: ^hen and how 
notice was given to the owner of an intenti<m to file the 
claim." 

The third thing that actually i^pears in the lien as filed 
and which we referred to above was inserted therein pursu^ 
ant to the 9th paragraph of section 11, which reads as fol- 
lows: ^. When the claimant first furnished labor or ma- 
terials thereto, and when he last did so." 

Therefore, three statutory essentials of a vaUd lien are 
manifested by an inspection of this lien to be, (1) that the 
contract was not made with the owner; (2) that the lien is 
for alteration and repairs, and (3) that claimant last fur- 
nished labor and materials July 7, 1906. These three things 
being inserted in the lien as filed pursuant to statutory re- 
quirements must be accc|>ted as correct for the purposes of 
this motion. 

But we have no averment as to when and how notice was 
given to the owner of an intention to file the claim — a thing 
which the 11th paragraph expressly demands. 
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It does, indeed, i^pear in the Hen as filed tliat claimant 
attaches hereto and makes part hereof a true and correct 
copy of the notice to the owner of a claimant's intention to 
file a mechanic's lien, given under section 8 of the Act of 
liens, which was served Aug. 8, 1906, in the manner set forth 
in the affidavit attached thereto, which is also made part 
hereof. 

But while intent to file a lien appears both in the notice 
required under the 2nd secti<m of the act and in the notice 
required by the 8th secti<m of the act, yet the general sub« 
stance and the designed function and effect of these two 
kinds of notices are entirely different. The notice which the 
2nd section makes essential to the right to file a lien under 
the circumstances therein recited is the same notice that 
paragraph 11, section 11, refers to, and prescribes that 
'Svhen and how it was served" shall appear in the lien. The 
notice provided for by section 8 is not the notice that sec- 
tion 11, paragraph 11, refers to, and requires in the lien a 
statement of when and how it was served. Section 2 says 
that any claim for alterations and repairs shall not be valid 
unless it be for a sum exceeding $100, and in case of a sub- 
contractor (that is what we have here), Unless also written 
notice of an intenti<m to file a claim therefor, if the amount 
be not paid, shall have been given to the owners, etc., on or 
before (the) days the claimant completed his work or fur- 
nished the last of his materials.'' 

From the Uen we learn that July 7, 1906, was the date 
when claimant last furnished labor and materials. We also 
see that the notice referred to in the lien was served, Aug. 
8, 1906, a date thirty-one days after claimant completed his 
work or furnished the last of his material instead of on or 
before that day, as the 2nd secti<m requires. 

Therefore, if the 11th paragraph of the 11th section, 
making ^hen and how notice was given to the owner of an 
intention to file the claim" a constituent element of a valid 
claim, refers to the notice provided for in secti<m 2, then 
what is contained in the lien with respect to a notice under 
the 8th section does not show claimant's right, for it thereby 
appears that notice was not served until thirty-one days 
after the time the last work was done, whereas section 2 
makes service necessary on or before the last day on which 
work and materials were furnished. 
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The 2nd secti<m makes service at the time prescribed an 
indispensable requisite to the right to file a Hen at all in the 
cases to which it applies; therefore, a notice served thirty- 
one days too late will not be effacious to confer the right to 
file a lien. 

The vital point in this case is to determine whether para- 
graph 11, section 11, refers to the notice mentioned in sec- 
tion 2, or whether it refers to the notice provided for in sec- 
tion 8, as claimant seems to have understood. If we look at 
the function that each of these notices is designed to per- 
form, there can be little doubt about the matter. 

(1) A lien such as this is, for alterations and repairs, 
stands on a different footing under the act from a lien for 
erecti<m and construction. Its incepti<m is wholly depend- 
ent on an act on the part of a claimant indicative of an intent 
to claim a lien for work of that kind, while a lien for erec- 
tion and constructi<m has its inception from the visible com- 
mencement of the structure upon the ground. 

The 13th section, inter alia, provides as follows: *The 
lien of every claim for the alteration of or repair to a struc- 
ture or other improvement ....* ....* ....* ....shaU take effect as 
of the date of its filing, ....* ....* ....* ....but such lien shall be 
wholly lost if the property be conveyed in good faith and for 
a valuable consideration prior to the filing of the claim. In 
all other cases the lien of the clai mshall take effect as of 
the date of the visible commencement upo nthe ground of 
the work of building the structure or other improvement." 

The 2nd section deals with both these kinds of lien; but 
with respect to a lien for alteration and repairs, it prescribes 
a prerequisite to the filing of that kind of lien which has its 
incipiency dt the date of filing, viz., that the owners shall 
have been given written notice of an intention to file. It 
provides, inter alia: ^^or shall any claim for alterations or 

repairs ....* ....* be valid unless it be for a sum exceeding 

$100, and in the case of a sub-contractor, unless also written 
notice of an intention to file a claim therefor, if the amount 
be not paid, shall have been given to the owners ....* ....* ....* 
on or before the day the claimant completed his work or fur- 
nished the last materials.'' 

Neither the owner nor any one else needed any such no- 
tice with respect to filing a lien for erection and construction, 
for the law informed every one that as matter of course such 
a lien had its incipiency at the visible commencement of the 
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structure on the ground, but with respect to alteration and 
repairs, the lien was not, under the law, a matter of course, 
but was entirely dependent on claimant's election to file his 
claim as a lien, and it was deemed a reasonable requirement 
to exact from a sub-contractor, with whom the owner had 
personally made no contract, a notice of his intention to file, 
and that that notice shall be in writing and be served on or 
before the day the claimant completed his work or furnished 
the last materials, otherwise an owner would be apprised 
only by the act of filing that his property had been subjected 
to a lien by one with whom he had personally made no con- 
tract and without having had any previous notice from the 
law or from any other source. 

By the Act of May 18, 1887, P. L„ 118, a right to file a 
lien for repairs, alterations and additions was first expressly 
conferred, and under it notice of an intention to file a lien 
at the time of furnishing or performing the work was re- 
quired, even though the law in that case put such a lien on 
the same footing with liens for erection and c()nstruction. 
Under that act, it was held that there could be no lien with- 
out compliance with the provision of the act with respect to 
notice. 

Under the 2nd section of the Act of June 4, 1901, P. L. 
431, which repealed and supplied the Act of 1887, the right 
to file a lien for alteration and repairs is made more excep- 
tional, and expressly declares that there shall be no lien 
without the giving of the written notice required by section 
2. With respect to the Act of 1887, it was held that notice 
to the owner or reputed owner at the time the -work is done 
or materials furnished of an intention to file a lien therefor 
is a necessary prerequisite to the lien, and this even when 
the work or materials are furnished directly upon the own- 
er's order: Groezinger v. Ostheim, 135 Pa. 604; Chester 
City Presbyterian Church v. Conlin, 19 Pa. Superior Ct. 515. 

Under the Act of 1901, the giving of the notice in the 
cases to which the notice pertains is expressly made a pre- 
requisite to the right to file a lien, and no construction by 
the courts is needed to give it that application. This notice, 
therefore, goes to the very substance of the right, and is not 
pertinent to some mere incidental matter. 

If its intended function was so important as that, we 
would naturally suppose that the lawmaker would require 
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compliance with the terms of the law, upon which akme the 
right was griven, to be shown on the face of claimant's lien, 
and when paragraph 11 of section 11 can have that applica- 
tion without doing any violence to the language of the para- 
graph, we are reasonably prompted to give it such applica- 
tion. This seems the more reasonable construction when we 
observe the fact that alterations and repairs are to be found 
in the 2nd section, grouped with other kinds of works, de- 
scribed therein by words that reappear in the same asso- 
ciated way in the 11th paragraph of section 11. 

The 2nd section says: ''Nor shall any claim for altera- 
tions or repairs, or for fitting up or equipping old structures 
with machinery, gearing, boilers, engines, cars or other use- 
ful appliances be valid unless it be for a sum exceeding $100, 
and in the case of a sub-contractor, unless also written, no- 
tice of an intention to file a claim therefor be given as therein 
set out/' Read that language and then turn to the 11th 
paragraph of section 11, and we find therein only a some- 
what condensed form of saying precisely the same thing. 
It says: ''When the contract is with other than the owner 
or the claim is for alterations and repairs, or for fitting up 
old structures with machinery, gearing, boilers, engines, 
cars or other useful appliances, when and how notice was 
given to the owner of an intention to file the claim.'' 

Placing these two collocations of words together and ob- 
serving their substantial identity and association of sub- 
jects, it is not hard to conclude that, in the mind of the law- 
maker, the notice referred to in each of them was one and 
the same. ' 

Again, we have in section 13, which deals with the ques- 
tion of when the lien begins, another repetition of the same 
collocation of words : 'The lien of every claim for the alter- 
ation of or repair to a structure or other improvement, or 
for fitting up old structures with machinery, gearing, boil- 
ers, engines, cars or other useful appliances, shall take ef- 
fect as of the date of its filing. In all other cases the lien 
of the claim shall take effect as of the visible commence- 
ment upon the ground of the work of buiMing the structure, 
etc." 

These cases that we find associated in the same way in 
these three sections of the act are so associated for the pur- 
pose of differentiating such cases from cases in which a lien 
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attaches as a matter of course and before any filing of a 
paper to define them has been made. The subject-matter is 
the same in all these three sections. We can readily believe 
that when paragraph 11, section 11, requires a claimant in 
such cases to state in his lien when and how notice was 
given to the owner of an intention to file the claim, that it 
refers to the notice which section 2 makes a prerequisite to 
the right to file a lien at all in such cases, viz: ^^ritten 
notice of an intention to file a lien therefor, if the amount 
due be not paid, (which) shall have been given to the owners 
or some one of them or for him to an adult member of his 
family, or the family with which he resides, or to his archi- 
tect, agent, manager or executive or principal officer, on or 
before day the claimant completed his work or furnished the 
last of his materials.'' There are a variety of ways in which 
the claimant may legally serve the notice, and it is essential 
that he serve in one of those ways. There is, therefore, 
good reason for requiring him to state in the lien "how" he 
served it. The notice must be served "on or before (the) 
day the claimant completed his work or furnished the last 
of his materials." There is, therefore, good reason for re- 
quiring the claimant to state in his lien "when" the notice 
was served. By complying with paragraph 11 and stating 
in the lien "when and how notice was given to the owner 
of an intention to file the claim," we may at once know there- 
from whether a claimant, in a case differentiated from the 
ordinary case of mechanic's lien, as the cases in these three 
sections are, has the right to file at all or not. 

There seems to be no obstacle in the way of thus applying 
paragraph 11, section 11. 

(2) But what function is the notice provided for in sec- 
tion 8 to perform? We have that notice given in the lien 
as it remains on file. An inspection of that section will show 
that the notice therein referred to was not designed to have 
any effect on the creation of the right to file the lien. It is 
therein assumed that the right exists. It provides in part 
as follows : 

"Section 8. Any sub-contractor intending to file a claim 
must give to the owner written notice to that effect, together 
with a sworn statement setting forth the contract under 
which he claims, the amount alleged to be still due and how 
made up, the kind of labor or materials furnished and the 
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date when the last work was done or materials furnished 
^'^ * * After such notice and until the claim is finally 
defeated, the owner may, unless approved security be given 
to indemnify him from loss, retain out of any payment due 
or to become due the contractor a sum sufficient to protect 
him from loss." 

"Section 9. An owner served with the notice and sworn 
statement aforesaid may serve a copy thereof upon the party 
personally liable for the debt therein referred to, with notice 
that unless such claim is settled within fifteen days there- 
after or he is furnished with a sworn statement setting forth 
wherein it is intended to be disputed, he may pay the same 
and deduct the amount thereof from the contract price or 
hold the contractor personally liable for any loss. If the con- 
tractor approves the claim or fails to serve a sworn state- 
ment of defence thereto, the owner may, before the filing of 
the claim or at any stage of the proceedings thereon, pay 
the same and deduct the amount thus paid from the contract 
price or hold the contractor liable for any loss. Upon pay- 
ment of his claim, the sub-contractor, shall assign or trans- 
fer to the owner his claim against the contractor and any 
note or other collateral security he may have received for 
its payment. If the contractor gives notice of a defence 
thereto, it shall be his duty to defend any claim filed at his 
own expense, and if he fails or refuses so to defend or con- 
tinue defending it, he shall be liable to the owner for all 
costs, expenses, charges and the reasonable counsel fees 
necessary for making such defense, whether successful or 
not.'' 

The purpose of these two sections, when taken together, 
is obvious. The owner has it in his power to protect himself 
by the terms of his contract with his contractor, but inas- 
much as sub-contractors, with whom the owner does not per- 
sonally deal, may acquire a right to file a lien, the act seeks 
to put in the owner's hands power to protect himself by re- 
quiring sub-contractors to give him notice of their intent 
to file a lien, with a statement setting forth the contract 
under which he claims, the amount alleged to be still due 
and how made up, etc. The owner, when thus armed with 
this precise information, can call on the man with whom he 
personally contracted to indemnify him, or if that is not 
done, it invests him with power to indemnify himself by 
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throwing the burden of the contract made with the sub-con- 
tractor on him who had personally contracted with such sub- 
contractor, viz., on the contractor himself. It is but a sys- 
tem of procedure for working out the equities and legal lia- 
bilities of the various interested parties among themselves, 
and pertains but to difficulties that are by experience found 
to be incidental to the enforcement of a mechanic's lien law. 
A failure to give the notice required by section 8 might for- 
feit the remedy the sub-contractor has had given to him by 
the law, but the giving of that notice does not create the 
right to the remedy. By section 7, both the owner and con- 
tractor can quicken proceedings by requiring any party 
named to 'file his claim within fifteen days after notice of 
such rule, or be forever thereafter debarred from so doing. 
When a sub-contractor has been thus ruled to file his claim, 
he need not give the notice and data to the owner that the 
8th section requires, for that section expressly says: ^^But 
no such notice or statement need be served if the sub-con- 
tractor be ruled to file his claim before the expiration- of the 
periods therein named." Under these circumstances, the 
right still exists, notwithstanding the fact that no notice 
under the 8th section was given to the owner; therefore, the 
notice does not create the right, nor do^ it perform any 
function in creating it. 

Why procedure ancillary to the purposes embodied in sec- 
tions 7, 8 and 9 should be set out in the body of the lien is 
not obvious. The notice therein provided for only deals with 
matters incidental to a lien when the right already exists, 
not with matters that are fundamental to the right of filing 
a lien. The lien need express only that which is fundamen- 
tal. The 11th paragraph only appeals of 'Vhen and how 
notice has been given to the owner of an intention to file 
the claim," while what is provided for in section 8 is some- 
thing more than such a notice, for it is to be ''together with 
a sworn statement, setting forth the contract, etc." The 
reference of paragraph 11 only purports to grasp a "notice," 
and that reference would be fully satisfied by the notice pro- 
vided for in section 2, for that is a notice alone. 

We, therefore, conclude that paragraph 11, section 11 
requires the lien to show on its face when and how the notice 
required by section 2 was given to the owner. This lien does 
not show that. The claimant being a sub-contractor, and the 
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lien showing that it is claimed for the alteration and r^mir 
of the structure therein described, has not shown that it has 
a right to file a lien, and the one filed lies open for the appli- 
cation of a rule to strike off for that reason. 

It also appears from the depositions that as a matter of 
fact no such notice was ever given. The right to strike off 
for this latter reason is not so clear as the right to strike 
off for the lack of a statement in the lien which the statute 
has required to be there. The exigencies of this ease are not 
such as to require us to determine whether or not the service 
of the notice required by the 8th section must also be made 
to sppear in the lien. We are clear that the service and the 
time thereof of the notice provided for in the Znd section 
must be made to appear in the lien in a case of this kind, and 
that the appearance in the lien of the service of a notice, 
such as is required by section 8, thirty-one days after the 
day the claimant completed his work or furnished the last 
of his materials, cannot be regarded as a substitute for what 
is required by section 2, and which is entirely wanting in 
this case. 

A Mechanics' lien is purely statutory, and a compliance 
with the statutory requirements is necessary in wder to give 
it validity. There is no intendment in its favor. It must be 
self-sustaining and must show on its face that it is such a 
lien as the statute authorized the claimant to file: Knelly 
V. Horwath, 208 Pa., 487; Wolf Co. v. Pennsylvania R R 
Co., 29 Pa., Superior Ct. 439. 

This lien does not show on its face that claimant had the 
right to file it. 

The next question for consideration is whether the pres- 
ent petitioner, John Barclay, trustee in bankruptcy of the 
contractors, has any right to raise and have ruled by the 
court the question above considered. Let it be assumed that 
the trustee has no right to raise any question that the con- 
tractors have not the right to raise. In part, the petition is 
based on the affidavit of the owner, wherein its appears that 
no notice was served on her except the notice which was 
served on Aug. 8, 1906, under the 8th section of the act. 
This is no more than averment that the fact accords with 
the conclusion that must be drawn from the lien itself. 

It is alleged that the absence of this notice to the owner 
is not a thing that the contractor can complain itlMlt* As 
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we have endeavored to show, the thin^ that is wanting in 
this case is a thing that is a prerequisite to the right to file 
a lien. The 2nd section says a claim for alteration and re- 
pairs, where there is a sub-contractor, shall not be valid un- 
less written notice of an intention to file a claim therefor be 
given to the owner ^*on or before the day the claimant com- 
pleted his work or furnished the last of his materials." It 
is, therefore, demonstrated, by the record that this claim is 
invalid. There is no authority given by the law for filing this 
lien. Is the contractor in any way interested in that ques- 
tion? 

Under the Act of 1901, the contractor is made a defend- 
ant along with the owner. In so far as the contractor is con- 
cerned, a personal judgment may be recorded against him 
if there is a right to recover on the lien; but if there is no 
right to file the Hen at all, it would hardly be pretended that 
it was the purpose of the Act of 1901 to authorize a recovery 
in this form against him, instead of requiring the sub-con- 
tractor to sue in an ordinary action on his contract with the 
contractor. A personal judgment as the incident of a re- 
covery in rem is the thing that the Act of 1901 authorizes. 
If there is no authority to recover a judgment in rem, there 
is no authority to recover one in personam against the con- 
tractor. 

By the 7th section, both he and the owner can rule the 
sub-contractor to file his claim for the purpose of speeding 
the cause. By the 9th section, an owner served with the 
notice and statement authorized by section 8 can, by serving 
a copy thereof on the contractor, require at his hands a set- 
tlement of the claim within fifteen days, or a sworn state- 
ment setting forth wherein it is intended to be disputed. 
"If the contractor give notice of a defence thereto, it shall be 
his duty to defend any claim filed at his own expense, and if 
he fails or refuses so to defend or continue defending it. he 
shaU be liable to the owner for all costs, expenses, charges 
and the reasonable counsel fees necessary for making such 
defense, whether successful or not." 

If the claim was not a lien at all, certainly the owner 
could assert that. If a contract, cognizant of a fact that 
would show that the claim was not a lien, he can be required 
to maintain that defence at his own costs. Independent of 
that, he has personally a right to object and defend against 
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the approprialkm of his mooey ia the hands irf the owser 
to the payment of a sub-contractor^s claun, on the mere as- 
sumption that it was a valid lien, when, in law and in fact, 
that sub-contractor's claim was not a valid Umi at alL He 
might be liable personally to pay the sub-contvactor's daim, 
yet he would have the right to object to the snb-contractiHr 
attaching his money in the hands of the owner witboot any 
warrant of law, and only on a pretended right irf the sub- 
contractor that he is entitled to a lien on the owno-'s prop- 
erty. The contractor ought to be allowed to show the pre- 
tence to defeat the action. He has a right to file an aflTidavit 
of defense, and if he does so, no judgment can be entered 
against the owner for want of an affidavit ot defence: See 
section 34. 

1 am of opinion that, under the Act of 1901, the con- 
tractor has a right to set up a defence against a sub-con- 
tractor's claim for lien that the claim is not a lien, and if he 
has the right to do that in an affidavit of defence or on the 
trial of the case in court, he has the right to set up the same 
defence when the lack of legality is demonstrable from the 
record; that is to say, he has the right to move to strike off 
a lien f r<mi the record. 

If the contractor has the right to do this, the trustee &t 
the contractor may do the same thing in behalf of the cred- 
itors, who are entitled to have the contractor's money dis- 
tributed among them equally. In Wethered v. Garrett, 140 
Pa. 224, it was decided that 'Hhe sufficiency of the descrip- 
tion in a mechanic's lien of the building against which it was 
filed is a matter that affects and concerns the owner only, 
and when he has suffered judgment by default in a scire 
facias on the lien, the contractor, sued with him, has no 
standing to defend on the ground that the building was not 
properly described.'' 

Through an argument based on that case, we are asked 
to hold that neither the contractors nor their trustee in 
bankruptcy have any standing to assert that the sub-con- 
tractor's claim in this case is not valid lien against the own- 
er's property. The case cited falls far short of going to the 
extent urged in this case. Possibly the same case would be 
decided in the same way under the Act of 1901 as it was de- 
cided under another act in Wethered v. Garrett, 140 Pa. 224. 
It is, however, readily seen that the mere insufficiency of 
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the description of the owner's property^ when not raised by 
him, is quite different in its effect upon the contractor from 
the entire invalidity of the alleged lien. In the former case, 
he is not injuriously affected, at all; but in the latter case, 
he is injuriously affected. 

In addition to that, under the Act of 1901, he is permitted 
to interpose the defence that the claim is no lien at all, and 
the maf/tenance of such a defence can be conducted at his 
charge. Whatever 'T^e contractor's right may or may not 
have been under other acts of assembly with respect to the 
legal formality of the lien or the right of the claimant to 
file one at all, it seems to me that the Act of 1901 allows him 
to be heard. If he has that right, his trustee in bankruptcy, 
whose function under the law is to secure equal distribution 
among the creditors of the bankrupt, ought to have the right 
to show that a pretended lien which, if valid, would de- 
stroy the equality of distribution which he is to effect is in 
law no lien at all. He does have that right. 

And now, Feb. 2, 1907, upon due consideration by the 
court, the rule granted Nov. 27, 1906, to show cause why the 
lien in this case should not be stricken oflF, is made absolute 
for the reasons given in an opinion this day filed. 



DECKER vs. COMMONWEALTH. 

Certiorari. — Summary ronvlctlon-— Record of Jufitic« of the Peace.— "Viola- 
tion of Game l.awH." — Act of May, 1909, Sec. 19, P. L.. 325. — HnntlnK deer with 
dojfu. 

Where in a Hununary conviction the JiiKtice's record shows the Imposi- 
tion of a fine without adjudirinic the defendant to be icnilty of any offense 
and the doclcet entry shows no charire preferred aicainst him except what is 
expresNed in the indefinite caption of the case "Violation of g'ame law," such 
re4'ord In InHufficient and will be reversed on certiorari. 

In the Court of Common Pleas of Westmoreland County. 
No. 722 May Term, 1920. Certiorari. 

Eicher & Eicher, for plaintiff in error. 

No appearance for defendant in error. 

McConnel, P. J.: The caption in the Justice's docket- 
entry states the case of the Commonwealth against the de- 
fendant in the proceeding, (the plaintiff herein), as follows: 
''Violation of the Game Law." 

The part of the record showing the Justice's disposition 
of the case is as follows: "And now April 16, 1920, parties 
appear and case is continued to April 19, 1920, between 1 
and 2 P. M. And now April 19, 1920, parties {^pear, and 
the case is heard. After hearing the case, the proofs and 
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allegations, judgment is reserved until April 21st9 1920, at 
10 A. Mr 

'^And now April 21st, 1920, Defendant is sentenced to pay 
$25.00 fine and costs/' 

It is to be observed, first, that before imposing the fine, 
the defendant was not adjudged to be guilty of any offense, 
and, second, that, in so far as the docket entry is concerned, 
there is no charge preferred against defendant, except that 
which is expressed in the indefinite caption: ^^Violation of 
Game Law/' 

The question on this record is whether, on certiorari, 
such a record will withstand a specification of its insufficien- 
cy in these respects. 

Although the docket-entry is vague as to what offense 
against the law renders the accused liable to the penalty 
imposed, we find this in the affdavit of the complainant, 
(who is a Constable), where through the issuance of a war- 
rant in the case appears to have been received from the 
Justice, viz: ^That at St. Clair Township in the County 
of Westmoreland, on the 8th day of January, A. D., 1920, and 
various other dates within two years last past, Elmer Deck- 
er, the above named defendant, did harbor, and have in his 
control, several dogs, and did neglect and refuse to take such 
actions as was necessary to prevent such dogs from running 
elk or deer — contrary to law and Act of General Assembly 
in such cases made and provided." 

If this can be considered as defining the charge against 
the accused, — and we have nothing better,-»the extent of 
the definiteness thereof, in a criminal proceeding before a 
Justice determines the character of that charge against the 
accused. It is not to be presumed against a defendant that 
his offending has any material features outside of what is 
expressly mentioned in the charge. 

The Act of 1 May, 1909, sec. 19, P. L. 325, contains, inter 
alia, this: 

'^It shall be unlawful for any person, at any time, to shoot 
at, or to kill, wound, or capture any deer in the waters of any 
of the streams, ponds, or lakes within this commonwealth; 
OR FOR ANY PERSON TO MAKE USE OF A DOG IN 
HUNTING DEER WITHIN THIS COMMONWEALTH; and 
the fact that a dog of any description shall be taken into the 
woods, or shall be had in possession pr under control in the 
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woods, or shall be cared for or harbored, or permitted to re- 
main with any individual, or in camp of any person or per- 
sons who may -go hunt daring the open season for deer in 
this state, shall render each person in whose care or under 
whose control the dog may be outside of the camps, liable to 
the full penalty prescribed by law for the unlawful taking 
or killing of deer within this commonwealth, upon proof duly 
sworn to that the dog so taken into the woods, or had in pos- 
session or under control or harbored, cared for, or permitted 
to remain with any person, or in any camp of any person or 
pesons, and within a radius of ten miles from said camps, ro 
from the point wherein a dog may be taken by any individ- 
ual, run after, pursue or follow upon the track of any deer 
or fawn, for a distance of one hundred yards." 

The inhibition of this provision is plainly aimed at the 
suppression of an unktwf ul mode of hunting and killing deer 
in the open season, — that is to say, with dogs, or of even 
taking dogs into the woods to hunting-camps, where hunt- 
ing parties or individuals are engaged in hunting deer. 

Whether in season or out of season, it is made unlawful 
to shoot at or kill any deer in the waters of any stream. That 
is a forbidden place. Even in the open season, when it is 
not, in itself, an unlawful act to kill deer by a proper mode, 
it is made unlawful to make use of a dog in hunting deer. 
That is a forbidden mode of hunting deer. 

In elaboration of circumstances evidentiary of a viola- 
tion of this last mentioned mode of violating the statute, it 
proceeds to say that the taking of a dog into the woods to a 
camp of any person or persons who may go there to hunt 
deer during the open season, shall render any person in 
whose care or under whose control the dog may be, and each 
person in the camp liable to a prescribed penalty — upon the 
production of a certain kind of evidence, viz : that the deer, 
so taken and kept, did, within a radius of ten miles from 
said camp, or from the point wherein a dog may be taken by 
any individual, run after, pursue, or follow upon the track 
of any deer or fawn, for a distance of one hundred yards. It 
is an unlawful act to take a dog into the woods to a deer- 
hunters' camp. If that is done the dog pursues, or fdlows 
on the (rack of deer, for one hundred yards — ^that is suf- 
ficient evidence to prove that deer is being hunted by a pro- 
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hibited mode, and all responsible for that mode of procedure 
are made subject to a prescribed penalty, when the necessary 
proof has been adduced. 

Certainly the Justice's record, as he has returned it, 
shows the doing of no act penalized by the provision of the 
section of the statute quoted above— and it is not claimed 
that any other provision of the game law has been vidated. 
''Violation of Game Law," defines no oflFense whatever. Even 
taking the affidavit made by the prosecutor at the time of 
obtaining the warrant, to constitute a part of the Justice's 
record, the following words therein contained, define no of- 
fense under the quoted statute, viz: ''defendant did harbor 
and have ia his control several dogs and did neglect and re- 
fuse to take such actions as was necessary to prevent said 
dogs from running elk or deer." 

There is no offense such as those words describe. "If 
the action was' intended to be based on the statute quoted, 
the very substance of what constitutes the offense is omitted 
in the charge. 

In addition to this, there was no judicial ascertainment of 
defendant's guilt of any offense whatever. 

Prior to fining the defendant, there was rendered by the 
Justice no judgment of guilt. Although the rendering of a 
judgment after the hearing was continued to a designated 
date, yet, on that date, nothing was done, except to impose 
a fine on him— What for? By virtue of what adjudication? 
We do not know. 

For these reasons, we think the Justice's record is fatally 
lacking in matters of substance, and the proceedings are, 
therefore, reversed. 
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COMMONWEALTH vs. BERELLA. 

C'oHtH In aMHault and battery caKeH. — ConHtltutlonal law. — AnHeHHinent of 
coKtH under Art of 27 May, 1919, P. L>. 306, by a maipiKtrate not violative of 
rUht of trial by jury.— Acts of 28 September. 1791, 8 8m. L.. 43; 7 Dec. 1804, 
4 Sm. L. 204; 28 March. 1805, P. L,. 160 and 31 March, 1860, P. L.. 145. review- 
ed and couHldered. 

Xu constitutional rl^ht of a prosei'utor to have hlfi liability to coHt» In 
HNsault or an aKMault and battery case tried only by a Jury In Interfered with 
l)y the Act of 27 May. 1919, P. I^. 306, when an unfounded occasion brouirht by 
him hnn lieen properly diHmlKHed by the commtttlnfc maiciMtrate. 

The Hufflclency of a record demanded by law In nuch caseM Ih not that 
the r<*cord of the maiclHtrate should have the completencHH of a record in the 
case of summary conviction but only such compIetenesM is required as is es- 
hcntiai to the re<*ord of a committing maf?lNtrate at the preliminary hearins:. 

In the Court of Common Pleas of Westmoreland County, 
No. 174 August Term, 1920. Certiorari. 

Gregg & Gregg, and P. K. Shaner, for appellant. 
No appearance for appellee. 

McConnell, P. J.: Certiorari to proceedings of Justice 
at a preliminary hearing of a criminal case, charging the 
defendant with assault and battery — ^which case was dis- 
missed by the Justice, after hearing the evidence, — and the 
costs were, by the Justice, pktced on the Prosecutrix in the 
case, who now brings the Justice's record into court, for re- 
view, to test its legal sufficiency. 

The main illegality alleged by the plaintiff in error to be 
manifested by the record, is the therein recorded action of 
the Justice, in imposing the costs on the Prosecutrix in the 
case, a burden, which she, as plaintiff in error asserts, the 
law has not imposed on her, and it, therefore, was beyond 
the power of the Justice to impose them on her. It is claim- 
ed that a Prosecutrix is immune from liability to the burden 
of costs, unless subjected thereto by the action of a Grand 
Jury in dismissing a bill of indictment for a misdemeanor 
— or by a petit Jury at the trial and acquittal of an indicted 
defendant for an offense at the trial and acquittal of an 
indicted defendant for an offense of that grade. 

It is true that, prior to the 27th of May, 1919, there was 
no statutory authority warranting the now-disputed action 
of the Justice, but, on that date, (see P. L. 306), — there was 
approved an Act of Assembly entitled: "AN ACT relating 
to criminal procedure before aldermen, justices of the peace, 
and magistrates, in cases of assault, and assault and battery, 
and providing for the assessment of costs in such cases upon 
the prosecutor or defendant in case of default." 

The second section of that Act contains the following pro- 
vision : "In all such cases, when the evidence does not show 
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that the prosecution is well founded, the alderman, justice 
of the peace, or magistrate shall discharge the defendant, 
and determine by whom the costs shall be paid. In assessing 
the costs, he may order that the prosecutor or defendant pay 
all, or any part thereof, or he may assess the costs on the 
county. In default of payment of any costs so imposed on 
the prosecutor or defendant, the person so defaulting shall 
be committed to the county jail, one day for each dollar of 
such costs or until such costs are paid, or until such person 
is discharged according to law, and, in such cases, the costs 
shall be paid by the county.'' 

Presumably, the Justice in this case acted pursuant to 
the authority of this statute in imposing the costs on the 
Prosecutrix, and, if so, we must presume also, that the case 
was dismissed because the evidence disclosed that it was 
not well-founded, and that for some reason disclosed through 
a consideration of the case and deemed adequate by the Jus- 
tice, the imposition of the costs on the prosecutrix seemed 
to be merited. Any one familiar with the power over costs 
given by the criminal procedure Act of 31 March, 1860, P. 
L. 145, regulating procedure conducted in court, knows that 
such power is exercisable only where, either a bill of indict- 
ment has been drawn and presented to the grand jury for 
its action, or after a true bill has been found by a grand jury, 
and a petit jury trying a defendant under il for a misde- 
meanor has acquitted the defendant, and thereupon has 
passed on liability for costs. 

But those regulations of procedure under that Act per- 
tain only to proceedings in courts, and when juries perform 
their assigned functions therein, in the administration of 
criminal justice. Those regulations do not purport to regu- 
late any proceedings before a justice of the peace at a pre- 
liminary hearing, when he discusses a case that the evidence 
does not show to be well-founded, and they, therefore, give 
to a justice no authority, under such circumstances, to de- 
termine liability for costs, and to impose them on a prose- 
cutor. 

On the other hand, the Act of 27th May, 1919, relates 
solely to procedure before a justice at a preliminary hearing, 
and, also, in a preliminary hearing only in one particular 
form of criminal charge, viz: only in cases of assault, and 
assault and battery, when a charge is dismissed by him. 
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Prior to the passage of this last mentioned Act, there was 
no attempt in the statute-law of this State to impose liabiK 
ity for costs on a prosecutor, in any kind of a criminal ease» 
before it reached a court authorized by law to dispose «f 
indictments, by action of its juries. The novelty of this stat* 
ute consists mainly in its attempt to invest the justices of 
the peace, on the dismissal of a case, with some of the pow- 
ers over costs theretofore exercisable only by jurors, in pro- 
ceedings conducted in the criminal court. 

It is alleged that this attempt of the legislature to give 
authority over costs on the dismissal of a charge of assault 
and battery to the magistrate, renders this new Act of As- 
sembly unconstitutional and void, and that, therefore, the 
justice's action in imposing costs on the prosecutrix is pow- 
erless. Is it beyond the constit#itional power of the legis- 
lature to enact such a law? 

The thing in the constitution that is claimed by counsel 
for the plaintiff in error, to render the act unconstitutional, 
is, that it deprives the plaintiff in error of a trial by jury, 
and that only by judgment of a jury can she become liable 
for costs in a case that is not well-founded. 

Article I, Section 6, of the present constitution, reads as 
follows: **Trial by jury shall be as heretofore, and the right 
thereof remains inviolate." Substantially this same provis- 
ion has been contained in every constitution Pennsylvania 
has ever had. Is that provision violated by the Act of 1919? 

At the common law, there was no liability on a prosecutor 
in a criminal case to pay costs. He was but a witness for 
the commonwealth. Prior to the revolution the King neither 
paid nor received costs, and a prosecuting witness enjoyed 
the same rights and immunities. After the revolution, the 
Commonwealth took the place of the King, and the prosecut- 
ing witness remained as immune as before, to liability for 
the payment of costs — unless some statute provided other- 
wise. In fact, the whole system regulating "costs" in this 
Commonwealth is statutory — no such thing as "costs" (eo. 
nomine), being dealt with by the common law. This was 
the condition of the law at the birth of the Commonwealth. 
In Irwin v. Northumberland County, 1 S. & R., at page 509, 
Justice Yeates says: "Th^ prerogative of the Crown shielded 
the prosecutor from the payment of costs on an indictment, 
and this principle continued as to the commonwealth after 



Digitized by VjOOQIC 



168 WESTMORELAND LAW JOURNAL 



the American revolution, until the 7 December, 1894, when 
a law passed, 

(3 Smith's Laws, '204,), Ho regulate the payment of costs, 
on indictments; whereby grand and petit jurors were em- 
powered to decide, whether the county, prosecutor, or de- 
fendant, should pay the costs. But antecedently thereto, the 
defendant, whether convicted or acquitted of the offence 
charged, was obliged to pay the costs, and left to his remedy 
against the prosecutor, by action of malicious prosecution. 
If he was convicted, the payment of costs formed part of the 
sentence; if acquitted, he was discharged on payment of 
fees. When he was permitted to leave the walls of the 
prison, the officers and witnesses looked to the sheriff for 
reimbursement of their respective fees." 

However, to relieve a defendant from the supposed hard- 
ship of being liable to payment of costs where an unfounded 
accusation had been made against him, and, on that account, 
he had been discharged from liability from the crime charg- 
ed, the 13th section of the Act of 23rd September, 1791, (3 
Sm. Laws, page 43,), was passed, and it provided as follows: 
"That where any person shall be brought before a court, jus- 
tice of the peace, or other magistrate of any city or county in 
this commonwealth, having jurisdiction in the case, on the 
charge of being a runaway servant or slave, or of having 
committed a crime, and such charge, upon examination, shall 
appear to be unfounded, no costs shall be paid by such inno- 
cent person, but the same shall be chargeable to and be paid 
out of the county stock, by such city or county." 

That statute, in dealing with the question of costs, was 
not only in view of proceedings in court, but also it was 
plainly in view of proceedings conducted before a justice of 
the peace, which proceeding would never reach the court, 
at all, in case, upon examination by the magistrate, it ap- 
peared not to be well-founded, and was, therefore, dismissed 
by the magistrate. 

In the case of the County of Lehigh vs. Schock, 113 Pa. 
373, Justice Trunkey says, on page 380 : "Section 13 of the 
Act of 1791 applies to every case where a person is before 
a magistrate on a charge of having committed a crime, and 
the charge appears unfounded. No difference is made be- 
tween crimes that are felonies, and those that are not felo- 
nies, or by reason of some being infamous and others not, 
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or because some are of a deeper dye than others. The inno- 
cent person shall not pay costs. Prosecutions made in good 
faith are not discouraged by permitting the magistrate to 
impose costs on the party who made the complaint.'' 

That shows legislation on the subject of ^^costs'' before a 
justice, and its effect is to there relieve the innocent defend- 
ant from the burden of paying them, as it had theretofore 
rested on him, but in designating where this lifted burden 
should be thereupon imposed, the statute has not ^imposed 
the costs on the party who made complaint." Therefore, 
while this legislation does not show any attempt by the leg- 
islature to burden a PROSECUTOR with the costs of an un- 
founded accusation preferred by him, yet it did confide in 
the judgment of the justice of the peace, in exercising his 
functions as a committing magistrate, to determine whether 
or not the charge was unfounded, and, if unfounded, the bur- 
den of costs was, according to the terms of the statute, to 
be placed elsewhere than where the common law would have 
imposed them, to wit: on the county. Prior to that Act, 
there was no such liability resting on a county for the costs 
of a dismissed case. 

The 11th section of the same Act had also made the 
county liable for the costs, in the case of ignored bills, that 
is to say, when the grand inquest — which was not by law 
empowered to try a case, but only to pass on the sufficiency 
of the evidence of the commonwealth, and to determine 
therefrom whether it, prima facie, reasonably indicated the 
commission of a crime, so that it was thereby obliged to re- 
turn the case to court for trial by a jury. 

In both the case before the justice, under this Act, and in 
the cajie before the grand jury, the liability of the county 
for costs was only incidental to the determination of those 
tribunals on the question of whether there was, or was not, 
an unfounded accusation, and when that was determined in 
favor of a defendant, and against his accuser, the costs could 
only be imposed elsewhere than where the ccnnmon law would 
otherwise have left them. 

At the time this statute was passed, there was a consti- 
tution containing a provision about "trial by jury," substan- 
tially the same as that contained in the present constitution. 
The Act of 20th March, 1797, also relieved a defendant of 
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costs in case of acquittal by a traverse jury, and imposed 
them on the county. 

On the 7th of December, 1804, (see P. L. 1805, page 3), 
the legislature further dealt with the subject of liability for 
costs, in an Act entitled '^AN ACT to regulate the payment 
of costs on indictments." The preamble to that Act shows 
what prompted the legislation: ^^Whereas experiience has 
proved, that the laws obliging the respective counties to pay 
the costs of prosecution in all criminal cases, where the ac- 
cused is, or are acquitted, have a tendency to promote litiga- 
tion; inasmuch as they enable restless and turbulent people 
to harass the peaveable part of the community with trifling, 
unfounded, or malicious, prosecutions, at the expense of the 
public; therefore," etc. 

Its provisions enabled the Grand Jury, in case of an ig- 
nored bill charging a misdemeanor, to determine whether 
the county, or the prosecutor, shall pay the costs of prosecu- 
tion; and, in all cases of acquittal in such cases by the petit 
jury, it should determine whether the county, or the prose- 
cutor, or the defendant, should pay the costs of prosecuticm. 
This made it possible to censure restless and turbulent ac- 
cusers who had unwarrantably preferred a criminal charge, 
by the placing of costs on them, and this was alone with the 
view of discouraging charges of that character. 

There was a section at the end of this Act which prob- 
ably made it debatable, whether or not, it would be operative 
for more than three years from its date, but, on the 28th of 
March, 1805, P. L. 166, there was passed an Act to give its 
provisions validity and continued efficacy. 

From these early provisions oFthe statute law on the 
subject of liability for costs, we learn the origin of the pro- 
visions in the code of criminal procedure, for their provisicms 
were later substantially repeated therein. 

In the code of procedure, there are provisions, whereby 
a prosecutor is, under certain circumstances, made liable for 
costs, when unfounded accusations have been ascertained to 
have been made by him. But this code relates only to pro- 
cedure in court, and the liability is thereunder ascertained 
by a finding of either a Grand or a Petit jury, who have been 
called upon to perform certain functions in the cases to 
which the costs are incident. It does not purport to apply 
to proceedings before a justice, when it is made manifest to 
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a justice at a preliminary hearing that a criminal charge of 
misdemeanor is unfounded, — but the Act of 1919, on the 
other hand, does purport to apply to procedure before the 
justice, at a preliminary hearing when he has ascertained 
from the evidence, that an unfounded charge of assault, or 
assault and battery had been found to have been mad*, and 
it does purport to invest the justice with authority to exer- 
cise the function of determining a prosecutor's liability to 
costs, and, to do it in a manner similar to the manner where- 
with the code has invested juries to proce.ed in exercising 
that authority. The code, no matter how old its provisions 
may be, is not a CONSTITUTION, and the mere fact that 
it has not bestowed the same authority on the justice that is 
by it bestowed on juries, does not prove that the legislature 
could not have constitutionally done so, if it had desired. 

Wlien, under ttus code, a petit jury determines that a 
prosecutor is liable for costs of an unfounded accusation, it 
is not adjudicating what constitutes a part of the legal issue 
involved in the charge — but is only determining something 
collateral and incidental thereto, to which collateral thing, 
the constitutional right of trial by jury does not necessarily 
apply, at all. 

In Commonwealth v. Tilghman, 4 S. & R., 127 Justice Gib- 
son, speaking of a jury's having imposed costs on a defend- 
ant noth withstanding his acquittal, said: ^The defendant 
is not punished for a matter of which he stood indicted, (for 
he is acquitted of everything of that sort), though, on ac- 
count of something of which he was not indicted, some im- 
propriety of conduct, or ground of suspicion, which the ver- 
dict of the jury has fastened on him, the statute law re- 
fuses to interfere in his behalf and leaves him as he stood at 
the common law." 

The issue, to which the constitutional right of trial by 
jury attaches, is the charge in the indictment. If there had 
never been any provision made by statute about costs, where- 
by the matter of costs could, also, be disposed of by the same 
jury, the issue to which jury trial constitutionally relates, 
could be completely disposed of, without consideration of 
liability for costs at all; and where a statute attached the 
collateral duty of the jury's dealing with the matter of costs, 
a statute can constitutionally detach such collateral matter. 
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jor, at pleasure, can alter the therefore exbtin^ liability for 
costs, and the mode of their imposition. 

The disp^MBition of costs, even when made by a jury, is 
determined by the jury — ^not because the interested parties, 
with respect to them, are entitled to the constitutional right 
of halloing: thir liability to costs tried by jury, but only be- 
cause the dismissal of a case by a jury, brings into view a 
situation to be practically dealt with as the incident of the 
trial of the issue, thai only a jury could so understandingly 
dispose of. When the issue was disposed of by the jury, 
they it was thought by the legislature— -were the best in- 
formed about what should be done about what was merely 
incidental or collateral thereto— and which ought to be dis- 
posed of authoritatively by some one. 

When the Grand Jury, under the code, determines the 
liability for costs — that is but the determination of a' tribu- 
nal that, under the law, has not authority ^to try" cases 
at all, t^it which only has authority to conduct an inquest 
with respect to the sufficiency of the foundation for the com- 
monwealth's making such criminal charges — but, when they 
find a charge not to be adequately sustained, they are then 
better informed, because of their consideration of the case 
and all its incidents, as to what should be done in regard to 
the incidental matter of costs than any other person or tribu- 
nal would then be. In so far as the Grand Jury's action is 
concerned, it could not be properly said that its disposition 
of costs was effected through a TRIAL BY JURY, at all, 
for "trial by jury" does not relate to preliminary procedure 
at all. The function which a committing magistrate per- 
forms at a preliminary hearing, is not the TRIAL of the case, 
but an inquest, preliminary to trial, to ascertain the proba- 
ble necessity therefor, and when he finds the non-existence 
of necessity, and dismisses the case, he acts under circum- 
stances similar to those which prevail when a grand jury, for 
similar reasons, dismisses a case. "The issue before the 
magistrate is not whether, in fact, the defendant is guilty, 
but whether there is probable cause to believe him guiUy, so 
as to require an investigation by a jury." Bishop's New 
Criminal Procedure, section 1233. 

Although this Act of 1919 allows the examination of wit- 
nesses favorable to the accused as well as witnesses called 
by the prosecution, yet this is done, not for the purpose of 
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adjudicating the ease, but. only for the purpose of giving the 
justice fuller information, so that he may know, with more 
certainty, whether the case should be returned, or dismissed. 
The justice continues to be a committing magistrate, and 
not a trier of the ease. 

A grand jury is, under the code, authorized to dispose of 
the (question of costs. If the Act of 1919 is constitutional, 
a justice is, also, invested with the same power, when he 
dismisses an unfounded charge of misdemeanor in the form 
of assault and battery, and for the same reasons as are pre- 
sumed to actuate a grand jury when it disposes of a case 
and disposes of the costs^ There are more unfounded accu- 
sations which come before justices of the peace, than ever 
reach grand juries, and there are more such accusations 
which reach grand juries, than ever reach petit juries. If, 
in any of these cases, the power of placing costs on a prose- 
cutor of unfounded accusations is intended as a censure for 
a prosecutor's having presented such an accusation, and also 
as a deterrant to such conduct in others, why should not the 
power to exercise such a power for such a purpose, be set by 
the law at the point of procedure, where such instances of 
unfounded accusation are most numerous, and where their 
character can as readily be ascertained by the justice, as it 
could be, at any later stage determined by either a grand, 
or a petit jury? 

Of course, if the provision of the constitution above quot- 
ed has, in fact, made it legally impossible for a justice of 
the peace to dispose of the costs in the case of a dismissal 
of an unfounded charge of assault and battery, the practical 
utility of his exercising such a function cannot override the 
constitution as it is. But does the provision of the constitu- 
tion quoted, so operate? That is our question. 

What dees it mean by the words: 'Trial by jury shall 
be as heretofore, and the right thereof remains inviolate?" 
"The constitutional provision relative to trial by jury was 
intended to preserve that right AS IT EXISTED AT THE 
FORMATION OF OUR STATE GOVERNMENT, AND NOT 
TO INCREASE OR EXTEND IT, and must be construed 
with referenc,e to the statutes that were in force in Eng- 
land, and in the province of Pennsylvania at the adoption 
of the first constitution of the state." Byers v. Common- 
wealth, 42 Pa., 89. 'The purpose of the constitution un- 
doubtedly was to preserve the jury trial whenever the com- 



Digitized by VjOOQIC 



174 WESTMORELAND LAW JOURNAL 

mon law gave it, and in all other cases, to let the legislature, 
and the people, do as their wisdom and experience might 
dictate." Van Swartow, v. Commonwealth, 24 Pa., 131. 
"Whenever a remedy by trial by jury was provided by the 
common law at the time of the adoption of the first state 
constitution, trial by jury must be preserved as an ultimate 
resort in all modifications of the remedy, or the constitution 
will be violated." Rhines v. Commonwealth, 51 Pa., 96. 

At the time of the adoption of the constitution of 1776, 
(the first constitution), there had never been a law afford- 
ing a jury trial to determine the question of liability for the 
payment of costs,-— either as the incident of a case tried by 
it, or as the subject-matter, of a suit by itself. The Act of 
1804 first made the imposition of costs on a prosecutor pos- 
sible, and that liability was to be ascertained by the finding 
of a jury, but as to whether he, the defendant, or the county, 
should bear that burden, — ^neither the constitution of 1776, 
nor the constitution of 1790, then in force, had obliged the 
legislature of 1804 to provide in that law for the fixing of 
that liability only through the medium of a jury-trial; the 
legislature could, in so far as any then-existing constitutional 
provision was concerned, — have as readily made liability to 
depend on a rigid statutory provision alone — or could have 
designated some other tribunal than a jury to determine, as 
between parties, the question of liability — if they had so de- 
sired, — and no constitutionally-preserved right of trial by 
jury would have been thereby transgressed, if they had so 
done. What the constitution of 1776 sought to preserve in- 
violate, as it had theretofore existed, all the succeeding con- 
stitutions have also sought to preserve inviolate, but with- 
out their extending inviolability to the preservation of a 
right which had no existence at the foundation of the gov- 
ernment. 

The "heretofore" of all the constitutions is retrospective 
from 1776, and the provisions about trial by jury, repeated 
in all subsequent constitutions, are only designed to be pre- 
servative of the right as limited and defined at the time the 
constitution of 1776 was adopted. These subsequent consti- 
tutions no more deal with the question of fixing liability for 
costs by a trial by jury, than the constitution of 1776 had 
done — that is to say, they do not deal with that matter at all. 
Where the question to be disposed of was triable by a com- 
mon law jury at the adoption of the original constitutions- 
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that right^ — as then defined and limited — ^must remain in- 
violate. 

Prior to the Act of 1919, the law with respect to liability 
for costs — (in so far as consideration is herein involved) — 
stood as follows: Where a person is accused of any crime, 
and is brought before a justice of the peace or alderman, and, 
upon examination, the charge is ascertained to be unfounded, 
the accused is entitled to be discharged; whereupon, the 
county is rendered liable for the costs of the magistrate 
and constable, and also for the daily pay and mileage of the 
witnesses subpoenaed and in attendance on the part of the 
commonwealth. 

The liability of the county to pay costs in that situa- 
tion rather than that the defendant should do so, is a lia- 
bility declared by the statute of 1791, without providing 
therein for any exercise of the judgment of the justice about 
it, — but, on the contrary, the county was made liable by the 
mere ipse dixit of the law itself, and the defendant was re- 
lieved of the burden, by the same kind of authority, by a 
justice. 

But the legislature of 1919, believing that that state of 
the law, with respect to the public's being required to al- 
ways pay the costs of dismissed cases, was an encourage- 
ment to the making, at public expense, of unfounded accusa- 
tions, and that the public's burden of expense thus imposed 
in that class of cases, was sometimes an unjust one, sought 
to alter that law, in respect to cases of assault and assault 
and battery, when dismissed by a justice, through the pro- 
visions of the Act of 7th May, 1919, P. L. 306, so that, instead 
of costs being disposed of only by a rigid and unvarying rule 
of the law itself, they might thereafter be disposed of in 
cases of assault and assault and battery, through the deter- 
mination of the magistrate, — who would presumably be 
prompted in each case, by the special circumstances. Under 
the application of this law, a prosecutor could, at the hands 
of the justice, receive merited censure for his unwarranted 
action in the premises, and if a defendant, — though not held 
—could be censured by the imposition of costs, if his con- 
duct, disclosed by the investigation of the case, seemed to 
the justice to merit that form of censure, but, if not moved 
by any such special circumstances to place costs on either the 
prosecutor or defendant, the justice could assess the costs 
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OR the emtnty^ — as the previous law of 1791, had done in 
every case, when a criminal charge of any kind was dis- 
misstd, by the justice, as being unfounded. 

This power of the justice^s thus dealing with costs, when 
an uKfoQMle«l accusation (rf assault and battery is dismissed 
by him, is no greater than the power the law had previously 
bestowed on a jury, when an unfounded accusation was, by 
it,, dismissed, after investigation, in court. 

Because the statute law existing prior to 1919, had only 
provided for Kability of a prosecutor for costs, where a jury 
is engaged in performing some function in a case wherein 
an unfounded charge of misdemeanor exist, it does not fol- 
low thai the statute-law could not be made to provide for 
such liability, whea no jury is concerned, to wit, when an 
unfounded accusation is dismissed by a justice, nor does it 
appear that the statute of 1919, now creating such liabifity 
of a turbulent and meddlesome prosecutor of innocent per- 
sons would he any more violative of the constitution, than it 
would be in the other case, when the provisions of the Acts 
of 1804 and 1805 were first enacted with respect to trial in 
court. 

No constitutional right of a prosecutor, to have his lia- 
bility to costs tried only by a jury, is interfered with by the 
statute of 1919, when an unfounded accusation brought by 
him has been properly dismissed by a justice, therefore the 
specificatiim based on the assumption that the plaintiff in 
error had such a constitutional right, and that it had been 
violated by the action of the justice in this case is dismissed. 

The sufficiency of the record demanded by law in this 
case, is not that the record should have the completeness of 
a record in the case of a summary conviction, but only such 
completeness is required as is essential to the record of a 
committing magistrate at a preliminary hearing. I know 
of no constitutional guaranty of trial by jury, before a prose- 
cutor in an unfounded case of assault and battery can be 
required to pay the costs, — and that the charge was un- 
founded in this case, the finding of the justice is conclusive, — 
and not to be overruled in disposing of a writ of certiorari. 

All the specifications of error are dismissed. It is proper 
to add that it is admitted in the petition presented to court, 
that the prosecutrix has, in fact, paid the costs imposed by 
the justice in the case. 
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